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BLOODHOUNDS AS WITNESSES. 





There is a great controversy existing be- 
tween certain courts of last resort, on the 
question whether the conduct of bloodhounds 
in trailing criminals is of any evidentiary 
value. 

The Nebraska Supreme Court takes the posi- 
tion that the bloodhound’s qualification for 
trailing criminals has been greatly overesti- 
mated and is too uncertain to permit a sus- 


picion of guilt to be drawn from the conduct 


of a hound under such circumstances. Brott 
v. State (Neb.), 97 N. W. Rep. 593. 

The Kentucky Court of Appeals, however, 
in the recent case of Denham v. Common- 
wealth, 84 S. W. Rep. 538, takes issue with 
the Nebraska court and holds that in a prose- 
cution for assault with intent to kill, evidence 
of the trailing of defendant by bloodhounds, 
which were shown to have been of good 
breeding, and to have been carefully trained 
in tracking men, and which had tracked and 
aided in the capture of many criminals, was 
admissible, although the pedigrees of the 
dogs were not asked about or stated with 
particularity. The court in its opinion ex- 
presses itself more at length on this interest- 
ing question. The court said: 

‘*]t is further insisted for appellant that 
the court should have excluded the evidence 
introduced to show the use of bloodhounds in 
the attempt to discover the assailants of Van- 
arsdale. It appears from the evidence that 
a telephone message was sent to John Mulli- 
gan, of Wilmore, Ky., on the night of the 
assault upon Vanarsdale, requesting the use 
of his bloodhounds to track the guilty parties. 
The request was complied with, and a pair of 
bloodhounds sent by Mulligan to Vanarsdale 
in charge of Keelin and Smith. They got to 
Vanarsdale’s on the same night the assault 
was committed. The heads of the dogs were 
held up when they were taken from 
the wagon until the place of the assault was 
reached. They were then put to work, and 
at once struck the trail, which they followed 
to the home of James Cottrell, in the neigh- 
borhood. Upon reaching and entering the 





house, they immediately went’ to Cottrell 
and appellant, who was there, smelled them, . 


and did no _ further trailing. It also 
appears that care was taken by the 
family and friends of Vanarsdale to 
prevent persons about the premises 


after the assault upon Vanarsdale from 
going to or about the place where it was 
committed, in order that the bloodhounds 
might not be confused or obstructed in fol- 
lowing the tracks of the assailants. It also 
appears from the testimony of Mulligan, the 
owner of the dogs, that one of them was two 
years, the other sixteen months, old: that 
both are bloodhounds of good breeding, the 
sire of the older one being a pure bloodhound, 


‘and the grandsire an English bloodhound 


trained in tracking men. It was further tes- 
tified by their owner that both dogs had been 
carefully trained in tracking men, and that 
the older dog had tracked and aided in the 


-eapture of 63 criminals, in several of which 


the younger dog had assisted. While the 
pedigrees of the dogs were not asked about, 
nor stated with particularity, we incline to 
the opinion that the testimony as a whole 
shows that they substantially possessed the 
breeding, qualities, and training required by 
the rule announced by this court in Pedigo v. 
Commonwealth, 103 Ky. 41, 448. W. Rep. 
143,42 L. R. A. 432, 82 Am. St. Rep. 566; 
therefore the testimony as to the trailing done 
by them in the capture of.appellant and Cottrell 
was properly allowed to go to the jury for 
what it was worth as one of the circumstances 
tending to connect the appellant with the 
crime for which he was convicted. The tes- 
timony in question was, as we think, sustain- 
ied, and the guilt of appellant, as thereby 
indicated, confirmed, by Vanarsdale’s identi- 
fication of him by his size and voice, the find- 
ing by the arresting officer of money conceal- 
ed in his drawers’ leg, the confession of his 
accomplice, and other circumstances of equal 
weight shown by the record.”’ 

In the Nebraska case cited supra, the 
court reversed a judgment because of the ad- 
mission of evidence as to the conduct of 
bloodhounds, and in the course of its opinion, 
says: ‘‘The bloodhound has a great reputa- 
tion for sagacity, and there isa prevalent. be- 
lief that in pursuit and discovery of criminals 
he is practically infallible. This is a delus- 
ion which abundant experience has failed to 
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dissipate. The sleuth-hound of fiction is a 
marvelous dog, but we find nothing like him 
in real life. Inthe present case the dog was 
not put upon the trail until twelve hours after 
the burglar had left. The situation which 
the dog had to deal with was an exceptionally 
difficult one, owing to the fact that the trail 
had been crossed and recrossed by many 
people, and the sun had been shining on it 
steadily for hours. The bloodhound is en- 
dowed with a remarkably keen scent. He has 
great ability for differentiating smells. His 
method of trailing is simple and well under- 
stood. Particles of waste matter given off 
by a particular individual fall to the ground, 
and while undergoing chemical change come 
in contact with the olfactory nerves of the dog 
and produce an impression which he is able 
to recognize. A man may be easily trailed in 
the woods or in the country for a short time, 
but in the city the trailing is more difficult, 
and often impossible. Difliculties do not de- 
ter the bloodhound. He always follows some 


scent, and he always goes somewhere. Un- 
doubtedly nice and delicate questions are 


time and again presented to him for decision, 
but the considerations that induce him in a 
particular case to adopt one vonclusion rather 
than another cannot be presented tothe jury. 
They cannot know whether the reasons on 
which he acted were good or bad, nor wheth- 
er his faith in the identity of the scent which 
he has followed is strong or weak.’’ Appar- 
ently, because of the lack of opportnnity to 
cross-examine a bloodhound as to the reasons 
which govern him in making his decisions, the 
cour* holds 
jected. 


that the evidence must be re- 


NOTES OF IMPORTANT DECISIONS. 


INJUNCTION—RIGHT OF FEDERAL COURT TO 
STay ENFORCEMENT OF JUDGMENT OF STATE 
CourtT.—In the recent case of Lehman y. Gra- 
ham, 135 Fed. Rep. 39, the court held that section 
720 of the Revised Statutes of the United States 
providing that a writ of injunction shall not be 
granted by a court of the United States to stay 
proceedings in any state court, except under a 
bankruptcy law, does not preventa federal court 
in asuit within its jurisdiction by reason of diver- 
sity of citizenship and the amount involved from 
granting relief against a judgment ofastate court 
obtained by fraud or on other equitable grounds 
where such relief could be granted if the judg- 
ment were that of a federal court: and in such 





case it was held a preliminary injunction may be 
granted to prevent the collection of the judgment 
by execution or otherwise. The court in its 
opinion said in part: ‘Section 720 of the 
Revised Statutes of the United States provides 
that the writ of injunction shall not be granted in 
any court of the United States tostay proceedings 
in any state court, except in cases where such in- 
junction is authorized by a proceeding in bank- 
ruptey. The literal application of this statute 
would have forbidden the issu nce of the injune- 
tion in this case. But the statute not, ana 
could not, have literal application. It must be 
construed so as to harmonize with other statutes 
and with the Constitution. Sections 716,715, and 
719 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, pp. 580, 581] authorize the 
United States courts and judges to issue the writ of 
injunction. The Consitution confers on the federal 
courts jurisdiction in all cases in law and in equity 
arising under the Constitution, the laws of the 
United States, or citizens of different 
states, and ‘between astate, or the citizens thereof 
and foreign states, citizens or subjects.’ An in- 
junction to restrain proceedings in a state court is 
frequently an incident to a case of which the 
statutory and constitutional jurisdiction of the 
United States courtsis unquestioned. -If the fed- 
eral court has jurisdiction of the case by reason 
of the citizenship or alienage of the parties, or 
otherwise, it can grant relief against a judgment 
of a state court obtained by fraud (or on other 
equitable grounds) in any case in which relief 
could be granted if the judgment were rendered 
by a United States court; and in such case a pre- 
liminary injunction may be issued against the 
defendants to prevent the collection of the judg- 
ment by execution or otherwise. Marshal v. 
Holmes, 141 U. 8.589. 12 Sup. Ct. Rep. 62, 35 L. 
Ed. 870: Dietzsch vy. Huidekoper, 103 U.S. 494, 
26 L. Ed. 497; Terre Haute & I. R. Co. v. Peoria 
& P.U.R.Co. (C. C.), 82 Fed. Rep. 943; National 
Surety Co. v. Bank, 120 Fed. Rep. 593, 56 C. C. 
A. 657,61 L. R.A. 394." 


does 


between 


CRIMINAL LAW—WHETHER A COURT CAN PRO- 
NOUNCE JUDGMENT ON DEFENDANT’S PLEA OF 
GUILTY TO ALEss OFFENSE THAN THAT CHARG- 
ED.—The interesting question stated as the sub- 
ject of this note was discussed in the recent case 
of Hollebaugh y. Hehn, 79 Pac. Rep. 1044, where 
the Supreme Court of Wyoming held that where 
an information charged defendants with having 
unlawfully feloniously, purposely, and with pre- 
meditated malice killed dee: ased, and thus in- 
eluded all the elements of murder in the second 
degree, as well as of murder in first degree, that 
nevertheless, a sentence could be pronoureed by 
the court on a pleaof guilty to murderin the 
second degree, entered with the assent of the 
court and the proseenting officer. In dis- 
cussing this interesting point of Jaw, the 
court said: ‘It is next contended that it was net 
within the power of the court to take a plea of 











Vol. 60 


CENTRAL LAW JOURNAL. 


343 








guilty of murder in the second degree, and pro- 
nounce judgment thereon, without a new infor- 
mation; that ajury only is entitled to convict of 
an inferior degree of the crime charged in the in- 
formation. The statute provides that, ‘upon 
an indictment for an offense consisting of different 
degrees, the jury may find the defendant not 
guilty of the degree charged, and guilty of any 
degree inferior thereto, and upon an indictment 
for any offense, the jury may find the defend- 
ant not guilty of the offense, but guilty of an at- 
tempt to commit the same, whensuch anattempt 
is an offense.” Rev. St. 1899, § 5389. And itis 
also provided that all provisions of law applying 
to prosecutions and proceedings upon indictments 
shall apply to informations and _ proceedings 
thereon. Id. §5317. Murder in first degree is 
defined by the statute as follows: ‘Whoever 
purposely and with premeditated malice, or in the 
perpetration of, or attempt to perpetrate any rape, 
arson, robbery, or burglary, or by administering 
poison or causing the sameto be done, kills any 
human being, is guilty of murder in the first de- 
gree and shall suffer death.” Rev. St. 1899, § 
4950. The crime becomes murder in the second 
degree whenever it is committed ‘purposely and 
maliciously, but without premeditation.’ Id. § 
4953. The information, as permitted by statute, 
without alleging the means employed by which 
death was caused (Id. § 5303), charged that the 
prisoners did ‘unlawfully, feloniously, purposely, 
and with premeditated malice kill and murder’ 
the deceased. While this charged murder in the 
first degree, it contained every clement of the 
crime of murder in the second degree. Theallega- 
tion that the killing was done with premeditated 
malice is certainly a sufficient averment that it 
was done maliciously, and, at any rate, a charge 
of the lesser degreeis involved ina charge of the 
higher. The plea of guilty of murder in the sec- 
ond degree, therefore, amounted to a solemn con- 
fession of every material allegation of the in- 
formation. save and except that of premeditation. 
By that plea the prisoners eonfessed that they 
killed and murderedthe deceased purposely and 
maliciously, but without premeditation. If the 
prosecution and the court were willing to accept 
the plea, itis not perceived that there was any 
occasion for enlisting the services of ajury. Ithas 
been the common practice in the district courts 
of the state, when deemed warranted by the facts, 
and with the consent of the prosecuting attorney, 
to accept a plea of guilty of a lesser or inferior 
grade or degree of the crime charged, and so far 
as we are aware, the legality of such procedure 
has not heretofore been questioned. In the case of 
Conway v. State, 5 Wyo. 107: 38 Pac. Rep.354, there 
had been a plea entered and accepted of guilty of 
murder in the second degree to an indictment for 
murder in the first degree, upon the withdrawal, 
pending trial, of a former plea of not guilty. It 
was contended thatthe plea had not infact been 
made by the prisoner in person, but there was no 


suggestion in the case of a lack of power in the | 





court to accept it and impose sentence thereon. 
We are unable to perceive any reason why, under 
our statutes, such a plea, if voluntarily offered, 
may not be legally accepted by the court without 
a submission of the matter toa jury. There isno 
statute requiring that the case be submitted toa 
jury upon such a plea, and as the court, and not 
the jury, is required by statute to fix the punish- 
ment there is no apparent necessity for the inter- 
vention of ajury. ‘The statute authorizing acon- 
viction of an inferior degree, we think it clear that, 
with the assent of the court and the prosecuting 
officer, a defendant may plead guilty thereof, and 
that sentence may be thereon pronounced by the 
court. People v. Smith, 78 Hun, 179,28 N. Y. 
Supp. 912; Gillett, Cr. Law, s 781. In a learned 
discussion of this question by Judge Mc Pherson, 
sitting in the United States Circuit Court for the 
District of Nebraska, it was held that on an indict- 
ment for murder the court may jaceept a plea of 


_ guilty of manslaughter, even against the protest of 


the prosecuting attorney. U.S. v. Linnier (C.C.), 
125 Fed. Rep. 83. In People v. Smith, supra, it was 
said that the matter was toosimple and plainfor 
argument. That-was a habeas corpus proceeding 
on behalf of a prisoner who had been indicted for 
murder in the first degree, and pleaded guilty of 
manslaughter in the second degree, and had been 
thereon sentenced to imprisonment in the peni- 
tentiary.”’ 








ABATEMENT OF SMOKE NUISANCE IN 
LARGE CITIES BY LEGISLATIVE 
DECLARATION THAT DISCHARGE 
OF DENSE SMOKE IS A NUISANCE 
PER SE. 


1. The legislature has plenary power to declare the 
discharge of dense smoke in populous communities a 
nuisance per se. 

2. Reasonableness of such legislation as exercised. 

3. Classification and discrimination. 

4, Defense where smoke cannot be abated by the 
application of a device. 


5. Furnace condition favorable to smoke abatement 
6. Laws applicable to specified class of cities. 


1. The legislature has plenary power to 
declare the discharge of dense smoke in popu- 
lous communities a nuisance per se.-—The re- 
cent decision of the Supreme Court of Mis- 
souri,' sustaining the act of the Missouri leg- 
islature, directed against the smoke nuisance 
in all cities of the state of one hundred thous- 
and inhabitants or more, is important, be- 
cause it expressly affirms the plenary power 
of the legislature to confer upon municipal 
corporations of the state ample power, to ef- 
fectually deal with, prevent and abate nuis- 


1 State v. Tower, 84S. W. Rep. 10. 








344 CENTRAL LAW JOURNAL. 





No. i8 








ances which of recent years have greatly in- 
terfered with the health, comfort and conven- 
ience of those who congregate in the great 
centers of population, and which nuisances 
arise from the complex conditions of modern 
life.? 

This decision is in line with the en- 
lightened judicial opinions which recognize 
the plenary power of the legislature to declare 
those things which result in anpoyance, in- 
convenience and discomfiture as nuisances 
which were not recognized as such under the 
general principles of the common law. Ut- 
terances of this character affirm the broad 
description that, the police power is ‘‘that 
power under which everything necessary to 
the protection of the property of the citizen 
and the health and comfort of the public may 
be done.’’? They support the oft quoted 
declaration of Chief Justice Shaw, that 
it is the power vested in the legislature by the 
constitution, to make, ordain and establish 
all manner of wholesome and reasonable laws, 
statutes and ordinances, either with penalties 
or without, not repugnant to the constitution, 
as the legislature shall judge to be for the 
good and welfare of the commonwealth and of 
the subjects of same. Upon it depend 
the security of social order, the life and 
health of the citizen, the comfort of and exis- 
tence in a thickly populated community, the 
enjoyment of private and social life and the 
beneficial use of property.°® 

Because of the vast variety of conditions and 


cireumstances governing its application, the 


extent of this power has never been defined 
with precision.® As stated by the Supreme 
Court of the United States in the lottery case : 
‘*Many attempts have been made in this 
court and elsewhere to define the police power, 
but never with entire success. It is always 
easier to determine whether a particular case 
comes within the general scope of the power 
than to give an abstract definition of the 
power itself, which will be in all respects ac- 


2 Missouri Act, set out inin fullin MceQuillin, Mun. 
Ord. § 456, p. 710,n. 59. 

8 Harmon vy. Chicago, 110 Il]. 400, 408. 

4Com. v. Alger, 7 Cush. (Mass.) 53, 85; Com. v. 
Bearse, 132 Mass, 542, 546, 42 Am. Rep. 450. 

5 New Orleans Gas Light Co. vy. Hart, 40 La. Ann. 
474, 477, 480. Rep. 215; Bass vy. State, 34 La. Ann. 494, 

6 State v. Yopp, 97 N. Car. 477, 479,2 S. E. Rep. 458, 
2 Am. St. Rep. 305. 





curate.’*? However, the rule has been re- 
peatedly announced that this power is suffic- 
iently comprehensive to embrace new subjects 
as conditions demand.*® Its application to 
the subject of nuisances arising from the dis- 
charge of dense smoke in p»pulous communi- 
ties now seems to be universally conceded. 
This is as itshould be. It accords fully with 
the spirit of the common law and the genius of 
our institutions which acknowledge the power 
in the people, through their duly constituted 
representatives, to forbid by penalty, that 
which is generally regarded as detrimental to 
health, comfort and convenience. It supports 
the proposition that organized government 
has the inherent right to protect health, life, 
regulate legitimate use uf private property, 
and to provide generally for the safety and 
welfare of its people. The Latin maxims, 
salus populi suprema est lez—the welfare of 
the people is the first law—and sic utere tuo 
ut alienum non laedas—so use your Own pro- 
perty as not toinjure the rights of another 
are thus given practical application in the 
abatement of the intolerable smoke nuisance. 

Heretofore much difficulty has been exper- 
ienced in dealing with the smoke nuisance. 
Municipal corporations have sought to abate 
it by virtue of ordinance provisions. The 
courts have uniformly enforced the rule that, 
although under general grant of power re- 
specting nuisances, the municipal corporation 
may declare a thing a nuisance which is one 
in fact,? but, without express charter power, 
the local corporation cannot declare by ordin- 
ance that a nuisance which is not so in fact.!° 
Without express charter power, unless the 
thing declared by ordinance to be a nuisance 
was regarded as such at common law, or had 
been declared such by statute, the declara- 
tion of the municipal corporation was often 
viewed by the courts as unreasonable.!! On 








7 Stone y. Mississippi, 101 U. S. 814. 

8’ Harbinson v. Knoxville Iron Co., 103 Tenn. 421, 53 
S. W. Rep. 955, affirmed 183 U. 8S. 13; Lacey v. Palmer, 
93 Va. 159, 24 S. E. Rep. 930, 57 Am. St. Rep. 795. 

9 Avkadelphia vy. Clark, 52 Ark. 23, 20 Am. St. Rep. 
154, 11 S. W. Rep. 957; Green y. Lake, 60 Miss. 451; 
Nazwortbhy vy. Sullivan, 55 Ill. App. 48. 

10 Yates v. Milwaukee, 10 Wall. (77 U. S.) 497; Me- 
Quillin, Mun. Ord. sec. 44 and cases note 78. 

11 St. Louis v. Heitzeberg Packing & Prevision Co., 
141 Mo. 375, 64 Am. St. Rep. 516, 39 L. R. A. 551, 42 8. 
W. Rep. 954, holding St. Louis smoke ordinance un- 
reasonable because of lack of express charter power 
to enact it. 
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the other hand, many decisions have held that 
where a city has power to determine what con- 
stitutes a nuisance and it declares that a par- 
ticular thing is a nuisance, such determina- 
tion is conclusive of the question. Where the 
particular thing declared against is a nuisance 
per se the rule is uniformly sustained that 
the action of the city authorities is conclus- 
ive,1# 

In the Heitzeberg case seven years ago, the 
Supreme Court of Missouri adhered to the 
rule that, the emission of smoke within a popu- 
lous community was nota nuisance per se at 
common law. With this doctrine as its basis, 
an ordinance, enacted under charter power 
‘*to declare, prevent and abate nuisances on 
public and private property and the causes 
thereof,’’ declaring the emission ‘‘of dense 
black or thick gray smoke,’’ within the cor- 
porate limits, to be a nuisance, without any 
limitation as to the time it is emitted, or as to 
whether it isin fact anuisanee, and without 
providing for any inquiry as to these matters, 
was held unreasonable; that such charter 
power did not include the power to declare 
that to be a nuisance which is not soin fact.1* 

Prior to this decision this view had been ex- 
pressly denied by the Supreme Court of 
Illinois. Under like charter power, that 
court sustained an ordinance of the city of 
Chicago, which made it a misdemeanor, to 
permit, or allow, dense smoke to issue, or be 
emitted, from the smoke stack of any boat or 
locomotive, or the chimney of any building, 
within the corporate limits. !4 

2. Reasonableness of Such Legislation as 
Exercised.—The legislature may determine 
the exigency, that is, the occasion of the 
exercise of the police power, but, under our 
constitutional system, the judiciary deter- 
mines what are the subjects and objects upon 
which the power is to be exercised and the 
reasonableness of that exercised.!® Since 
the courts have affirmed that, the power of 
the legislature to declare the emission of 
dense smoke within the limits of a populous 


122 MeQuillin, Mun. Ord. sec. 442 et seg. “Power of 
municipality todeclare what constitutes a nuisance,” 
45 Cent. L. J. 487-491. ‘“‘Abatement of the Smoke 
Nuisance in Large Cities,’”’ 46 Cent. L. J. 147-153. 

13 See comments on this case, 46 Cent. L. J. 152. 

14 Harmon vy. Chicago, 101 Ill. 400,51 Am. Rep. 
698; Marshal Field & Co. v. Chieago, 44 Ill. App. 410, 
reviewing instructions. 

15 McQuillin, Mun. Ord. § 482 and cases. 





community a nuisance, and to provide for the 
abatement thereof, is undoubted,!* the 
future judicial inquiry as to the validity of 
such laws will be directed to the reasonable- 
ness of the exercise of such power as relate to 
classification, discrimination, etc. Both the 
federal and state constitutions protect private 
property from undue governmental encroach- 
ment, although arising by virtue of what is 
claimed to be within the police power. Thus 
laws, whatever may be the intent of the fram- 
ers, which authorize the confiscation of pri- 
vate property for the mere protection of private 
rights will be condemned as unconstitution- 
al.!7 So the legitimate exercise cf the police 
power, will not sustain undue interference 
with the conduct of a lawful business,!® or 
the deprivation of life, liberty or property 
‘‘without due process of law.’’ But it is 
universally admitted that, however broadly 
these constitutional principles may be ex- 
pressed, there exists ex necessitate rei, in 
every government, the power to impose re- 
strictions upon individual life, liberty and 
property which it is not within the meaning 
or intent of such provisions to prohibit or re- 
strain. ‘‘So universal and long continued,”’ 
says the Supreme Court of Louisiana,'® ‘‘has 
been this construction of constitutional inhi- 
bitions against governmental deprivation of 
life, liberty and property of citizens that it 
may now be considered as written into every 
constitution.’’ ‘‘Every man holds his prop- 
erty subject to the maxim that he must so 
use it as not to injure his neighbor. Nothing 
in that amendment (14th U. S. Const.) has 
shorn the states of their police power to pro- 
hibit or regulate unwholesome trades and 
occupations. Nothing in the constitution of 
the United States or this state secures to any 


16 Bradley v. Dist. of Columbia, 20 App. D. C. 169; 
Moses v. United States, 16 App. Oas. D.C. 428, 50 L. 
R. A. 528; State v. Tower, 84S. W. Rep. 10; St. Paul 
y. Haughro, 66 L. R. A. 441, sustaining St. Paul smoke 
ordinance; State v. Luce, 9 Houst. (Del.), 32 Atl. Rep. 
1076. 

17 Colon v. Lisk, 152 N. Y. 188, 47 N. E. Rep. 302, 60 
Am. St. Rep. 609. 

18 In re Jacobs, 98 N. Y. 98; People v. Mark, 99 N. 
Y. 377, 2. N. E. Rep. 29, reversing 35 Hun (N. Y.), 528; 
State.v. Addington, 77 Mo. 110, 12 Mo. App. 212; 
Powell v. Com., 114 Pa, St. 265, 7 Atl. Rep. 913, af- 
firmed 127 U. S. 678; Com. v. Vrooman, 164 Pa. 306; 30 
Atl. Rep. 217,40 Am St. Rep. 603. 

19 State v. Judge, 39 La. Ann. 132,1 So. Rep. 487, 
approved in State v. Schlemmer, 40 La. Ann. 1166, 
8 So. Rep. 307. 
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man the right to maintain a nuisance to the 
discomfort and peril of the health of his 
neighbor.’’?° 

The Supreme Court of Missouri expressed 
the opinion, that ‘‘it was entirely ’competent 
for the legislature to take cognizance of the 
fact, known to all men, that the emission and 
discharge of dense smoke into the atmos- 
phere of a large and populous city is of itself 
a nuisance, a constaut annoyance to the 
general public of such city, and one calculated 
to interfere with the health and comfort of the 
inhabitants thereof, and to declareit a nui- 
sance per se.’’?! 

3. Classification and Discrimination.—Clas- 
sification for legislative purposesis permitted, 
but it must be reasonable. Laws must be fair, 
impartial and uniform in their operation. 
The differences which will support class legis- 
lation must be such as in the nature of things 
furnish a reasonable basis for separate laws 
and regulations.?? The law will be held 
valid if it operates equally upon all subjects 
within the class for which the rule is ap- 
plied.?# 

Mr. Justice Field, speaking for the Su- 
preme Court of the United States, thus clearly 
states the principle: ‘*The specific regula- 
tions for one kind of business, which may be 
necessary for the protection of the public, 
can never be a just ground of complaint be- 
cause like restrictions are not imposed upon 
other business of a different kind. The dis- 
criminations which are open to objection are 
those where persons engaged in the same 
business are subject to different restrictions, 
or are held entitled to different privileges un- 
der the same conditions. Itis only then that 
the discrimination can be said to impair that 


20 Per Gantt, J., in St. Louis v. Fisher, 167 Mo. 654, 
664, 67 S. W. Rep. 872, sustaining dairy and cow stable 
ordinance regulations. 

21 State v. Tower, 84S. W. Rep. 10, 12. “‘With the 
policy of the law, the want or wisdom of it in its 
enactment, we have noconcern; that belongs to the 
domain of the legislature. Our business is to declare 
whatis law and not to make law.” State v. Pond, 93 
Mo. 618. Courts will take judicial notice that 
smoke is a nuisance. Marshall Field & Co. v. Chicago, 
44 Ill. App. 410. “Courts will not pretend to be more 
ignorant than the rest of mankind.” Per Caton, in 
Munn vy. Burch, 25111. 35. But contra, St. Louis v. 
Heitzeberg, ete. Co., 141 Mo. 375. 

22 State v. Loomis, 115 Mo. 307, 314, 22 S. 
350; MeQuillin, Mun. Ord. §§ 193, 194. 

23 Nichols vy. Walters, 37 Minn. 264 


W. Rep. 





equal right which all can claim in the enforce- 
ment of the laws.’’?4 

A smoke ordinance in Minnesota was ad- 
judged illegal because it contained an arbi- 
trary discriminatiou between different classes 
of business.?® In Michigan a law directed 
against the smoke nuisance was held valid 
which expressly exempted steamboats and 
dwelling houses from its operation.? ® 

A statute directed against the emission of 
dense smoke is not unconstitutional because, 
by implication, it omits from its operation 
locomotive engines and steamboats. There 
is a reasonable basis for the classification of 
stationary engines, buildings, establishments, 
or premises, in one class, and locomotive 
engines and steamboats in another. Such 
classification has been judicially approved.?? 
The words ‘‘any building, establishment, or 
premises from which dense smoke is so 
emitted or discharged,’’ as used in the Mis- 
souri act, were held to be broad enough to 
include brick kilns.?§ 

An act forbidding the use of soft coal in 
factories, engine rooms or electrical stations 
within a radius of four miles of the city hall 
in Brooklyn, except for the purpese of heat- 
ing and welding iron or steel, was, in a care- 
fully considered opinion, pronounced consti- 
tutional.?® 

4.. Defense Where Smoke Cannot be 
Abated by the Application of a Device. 
— The Missouri Act contains a proviso 
to the effect, that, in any suit or proceed- 


ing it shall be a good defense if the 
person charged with a violation thereof 


shall show to the satisfaction of the jury or 
court trying the facts that there is no known 
practical device, appliance, means or method 
by application of which to his building, es- 


24 Soon Hing v. Crowley, 113 U. S. 703, 708, 709, 

25 State v. Sheriff, 48 Minn. 236. 

2% Pecple v. Lewis, 86 Mich. 273, 37. Am. & Eng. Corp. 
Cas. 481, 49 N. W. Rep. 140. 

27 State v. Tower, 84 S. W. Rep. 10,15, Moses v. 
United States, 16 App. D. C. 428, 50 L. R. A. 582, sus- 
taining Smoke Act of Congress operative in the Dis- 
trict of Comuumbia. Rules of law of case are summar- 
izedin MeQuillin, Mun. Ord. § 457, pp. 711, 712, note 
60. 

28 State v. Tower, 84S. W. Rep. 10, 15. 

29 Brooklyn v. Nassau Electric R. R. Co., 60 N. Y. 
Supp. 33, 44 App. Div. 462; New York v. Johns- Man- 
ville, 89 App. Div. (85 N. Y. Supp.) 757, holding val- 
id the New York Act. Laws of New York, 1895, sec. 
1, ch. 322, p. 474. 
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tablishment or premises the emission or dis- 
chargeof the dense smoke complained of in that 
proceeding could have been prevented. The 
defense permitted is not confined to any par- 
ticular person or class, but is open to every 
person who can show that there is no known 
practicable device or appliance by which the 
emission of dense smoke can be prevented at 
the particular plant of the person being pro- 
secuted. Insustaining the proviso the court 
observed: ‘‘It is too plain for argument that 
it was within the power of the legislature of 
Missouri to enact all reasonable regulations 
for the suppression and prevention of the ac- 
cumulation of vast quantities of dense smoke 
in our populous cities and they did so by the 
act of 1901; but it is to their credit that they 
were careful to abstain frofh even a sem- 
blance of oppression, and an invasion of the 
property rights of owners and managers of 
buildings to heat the same and maintain en- 
gines and boilers for the manufacture of 
wares and merchandise, by providing that, 
if there were no known practicable devices or 
appliances by which dense smoke so gener- 
ated could be prevented they should not be 
punished therefor. It was entirely compe- 
tent for the leigslature to make this exeeption 
as it did, available, not to a certain class, 
but to every citizen or corporation charged 
with a violation of the said smoke act. In- 
deed it would seem on the strength of the 
Moses case,*®° such a defense might be made 
even in the absence of such a proviso; and, 
if so, certainly an express permission in the 
statute would not render it obnoxious to the 
charge of class legislation. Our conclusion 
is that the proviso did not render the act un- 
constitutional as class legislation.’’?? 

The proviso simply recognizes the fact 
that at certain plants by reason of the char- 
acter of boilers used, insufficient boiler capa- 
city, lack of proper draft and other condi- 
tions, atmospheric and otherwise, it is quite 
difficult, and in some instances impracticable 
to abate dense smoke at all times. The law 
was not intended to be oppressive. The pur- 
pose was to have it applied reasonably and 
operate justly, without the slightest semb- 
lance of unfair discrimination. Hence, if a 
defendant could demonstrate as a fact that it 


30 16 App. D. C. 428, 50 L. R. A. 532. 
8l State v. Tower, 84 S. W. Rep. 10, 14, 15. 


was impracticable for him to abate the smoke 
at the plant against which the complaint was 
directed (an exceedingly difficult undertak- 
ing, ordinarily) it was for the court or jury 
trying the facts to declare his guilt or inno- 
cence under the law. The proviso was in- 
tended to meet peculiar conditions existing 
at particular plants which it was not practic- 
able to change so as to prevent the emission 
therefrom of dense smoke. : 

5. Furnace Conditions Favorable to 
Smoke Abatement.—With proper draught, 
ample boiler capacity and careful firing it has 
been demonstrated, time and time again, 
that objectionable smoke may be prevented 
without the aid of a so-called smoke abate- 
ment device, notwithstanding soft or bitum-— 
inous coal is used as fuel. The purpose of 
the device is merely to aid in intensifying and 
distributing the heat in the furnace so that all 
parts of the coal may be burned. At a cer- 
tain degree of heat that part of soft or bitu- 
minuous coal, commonly called carbon, sep- 
arates from the body before it is burned and 
when this occurs it must necessarily go out of 
the chimney or smoke stack as smoke, for it 
is this same separated carbon which makes 
the visible smoke. The device is not design- 
ed to consume or burn the smoke after it is 
so separated from the coal (as this cannot be 
done), but to produce in the furnace a condi- 
tion that will cause the proper degree of heat 
therein to reach all parts of the coal and burn 
it before the material which forms the visible 
smoke separates fromit. For the rapid com- 
bustion of this separated carbon not only is a 
strong oxidizing action necessary but a very 
high temperature as well, probably not lesss 
than 2,000 degrees F. If this high tempera- 
ture is not produced in the furnace, where the 
gases are generated and the carbon separated, 
the latter will be carried along by the rapid 
draught and pass out unchanged as visible 
smoke. 

Objectionable smoke may be prevented, 
although soft or bituminous coal may be used 
exclusively as fuel, first, by careful firing, 
either by hand or the employment of a mechan- 
ical stoker or feeder resulting in an uniform 
distribution of fresh coal on the hot’ furnace 
bed; or, second, by a mechanical appliance 
designed to perfect the draught and cause a 
sufficient uniform degree of heat to reach all 





parts of the coal and thus avoid a ‘‘smother- 
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ing’’ or ‘‘choking,’’ producing that lower 
degree of heat favorable to separation cf the 
material which makes smoke from the body of 
the coal. Where the coalis thrown into the 
furnace in cold lumps and in excessive quan- 
tities there is thereby interposed a compara- 
tively cold and poor conducting layer be- 
tween the glowing coals below and the gases 
rising from the fresh coal. The high tem- 
perature required for the combustion of the 
separating carbon is therefore under these 
conditions impossible to attain. In a word, 
perfect and complete combustion is the ab- 
sence of densesmoke. The lack of boiler ca- 
pacity and the crowding of boilers are unfavy- 
orable to perfect combustion. 

Sometimes, an entirely new furnace equip- 
ment is the only remedy. The common steam 
jet is frequently effective, to prevent dense 
smoke. It is cheap; however, at best itis a 
mere ‘‘makeshift.’’ Obviously, smoke abate- 
ment, which simply is complete combustion 
and utilization of all heat-producing parts of 
the coal, is economy to the plant owner. 
Thus it follows that the interests of the 
private owner and the public health, comfort 
and convenience run in parallel lines. As the 
fundamental condition to perfect combustion 
is in the furnace and boiler appliances, tht 
foundation of smoke abatement is the origin- 
al installation. Therefore, reasonable muni- 
cipal regulations touching installation of plant 
and heat-producing equipment, both in origi- 
nal construction and in substantial altera- 
tions, which should be made compulsory, are 
in line with enlightened municipal progress. 
With such regulations, properly enforced, a 
defense such as is permissible under the Mis- 
souri Act would take its place among the 
debris of the past. 

6. Laws Applicable to Specified Class of 
Cities. — The fact is generally recognized 
that, the legislature, charged, as it is, with 
this power and duty, is vested with a very 
wide discretion and liberty of choice in the 
means to be adopted to abate the difficulty 
and nuisance. It was urged that the Mis- 
souri law was special and obnoxious class 
legislation because it only applied to cities 
having a population of one hundred thousand 
inhabitants or more. It was argued that if it 
is a nuisance to discharge dense smoke in a 
city of one hundred thousand inhabitants, it 
is equally so in a eity of one-half, or one- 





quarter or one-tenth of that size. The court 
said the legislature ‘‘had the power, and must 
be presumed to have inquired into the actual 
conditions as to the effect of emitting large 
quantities of dense smoke in cities having a 
population of one hundred thousand people, 
and the resulting injury to the health and 
comfort of the public therein, as well as the 
probable injury to the property owners in 
requiring them to use smoke-consuming (abat:- 
ing) devices ; and the discretion exercised by 
them within their conceded pawers we have 
no power to control unless it involves a vio- 
lation of some right protected by the consti- 
tution.’’ Farther, the court declared the 
classification reasonable, and that the legisla- 
ture had the right to inquire into the relative 
evils resulting from the emission of dense 
smoke in large and populous cities. ‘‘The 
suppression of the nuisance was clearly a 
legislative power andthe whole matter was in 
the discretion of the legislature, and it must 
be presumed that its classification was based 
upon satisfactory evidence. Accordingly,we 
hold that in providing that the law should. be 
confined in its operation to cities of one hun- 
dred thousand inhabitants, it did not trans- 
cend its authority.’’>? 

A statute which divides municipal corpora- . 
tions into classes, according to population, 
and legislation adapted to the different classes 
is regarded as general in its nature and not 
violative of the constitutional provisions 
against the enactment of special or local laws. 
Populationand not geographical distinction 
should control the classification.** The gen- 
eral rule is that courts may determine in each 
instance the constitutionality of the classifica- 
tion, and judicial notice will be taken of the 
class to which a city belongs and of its popu- 
lation as shown by the census.** <A statute 
which relates to ‘‘persons or things asa class 
is a general law, while a statute which re- 
lates to particular persons or things of a class 
is special.’’®® However, this is but a state- 
ment of a general rule and was only intended 
as such when laid down. ‘*To make such a 
law generalthere must be some designating 


82 State v. Tower, 84S. W. Rep. 10, 12, 13. 

33 Com. vy. Patton, 80 Pa. St. 258; State v. Pugh, 43 
Ohio St. 98. 

34 State v. Wofford, 121 Ma. 61, 71. 

385 Wheeler vy. Philadelphia, 77 Pa. St. 338; State v, 
Bishop, 128 Mo. 373. 
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peculiarity which gives rise to a necessity for 
the law as to the designated class. A mere 
classifieation for the purpose of legislation 
without regard to such necessity is simply 
special legislation of the most pernicious 
character and is condemned by the constitu- 
tion. Mere differences which would serve for 
a basis of classification for some purposes, 
amounts to nothing in a classification for 
legislative purposes, unless such differences 
are of a character as, in the nature of things, 
to call for and demand separate laws, and 
regulations.’ ® 

The validity of the classification must 
depend on the particular state constitu- 
tion and laws. Where the municipal cor- 
porations of the state are divided into classes, 
either by virtue of constitution or general 
statute, a local or special act is a law which 
affects less than all the municipal corpora- 
tions of the class of municipal corporations 
for which the constitution or general stat- 
ute provides. The fact that the act em- 
braces all the cities of two or more classes 
of cities will not render such act special. 
The Missouri act, by its terms, includes cit- 
ies of the constitutional classes and statutory 
cities of the first class. 

EvGene McQuitiin. 
St. Louis, Mo. 


36 Per Black, J., in State v. Miller, 100 Mo.Jl. c. 448, 
449. It by no means follows that a law is a 
general law because it operates upon all withina 
class. It is still special if it applies to all within a 
class without reason appearing why it is not made to 
apply generally to all. Rauer vy. Williams, 118 
Cal. 1. c. 108. Classification, even by population, 
“designed to operate in the present and on an 
existing state of facts’? and not in the future is uncon- 
stitutional although several localities or cities - fall 
within the class referred to by the act. State v. 
Herrman, 75 Mo. 340; State v. Jackson County, 
89 Mo. 237; Murnance y. St. Louis, 123 Mo. J. c. 494; 
MecCartky v. Com., 110 Pa. St. 248; Topeka v. Gillette, 
82 Kan. 431; Devine vy. Cook County, 84 Ill. 590: Free- 
holders v. Buck, 49 N.J. L. 228. 








SOLITARY CONFINEMENT FOR 
JUDGES. 

The impoliey of working judges in solitary 
confinement is illustrated by two cases recently 
decided in the Court of Appeals of the State of 
Colorado. 

In Boyd v. The Agricultural Insurance Com- 
pany, 76 Pac. Rep. 986 the opinion in which 
was announced on the 9th of May, 1904, the ac- 
tion was upon an agent’s bond. 





The breach assigned ,was, that during the 
months from July, 1898, to January, 1899, inclu- 
sive, Boyd had received for the credit of the com- 
pany and as its agent, for premiums, $2.624.84, 
after allowing all credits, rebates and commis- 
sions, and that sum he had failed and refused to 
pay over. The proofs show that during this pe- 
riod Boyd had remitted to the company an 
amount of money exceeding these total debits, 
and the sureties insisted this was performance of 
the bond. But it furtber appeared that Boyd 
was indebted to the company for premiums re- 
ceived during the months of September, October 
and November, 1897; that he had applied the re- 
mittances made during the period from July to 
January, 1899, inclusive, to discharge these prior 
balances. The sureties objected to all testimony 
as to the account between the company and Boyd 
prior to July 1, 1898, but the court, by Maxwell, 
J., rules that ‘The right of the principal to make 
application of the remittances is a legal right, to 
the exercise of which the surety cannot object, 
except in cases where a diversion of funds which 
the surety is entitled to have applied in a prior 
manner is attempted in fraud of the rights of the 
surety, as for instance, where the contract of the 
principal requires him to remit specific moneys 
collected or to keep the money in an account in the 
name of the obligee and therefrom make remit- 
tances, and then only when the obligee has 
knowledge of the attempted diversion of the funds 
and the same is attempted or accomplished in 
collusion with the principal. He quoted the lan- 
guage of Best, C. J., in William v. Rawlinson, in 
10 Moore, 371: ‘If the principal consented to 
such an appropriation there is an end of the ques- 
tion, for he clearly had an option as to which ac- 
count the payment should be applied, and he 
alone had the unfettered right in this respect, 
and over which the defendant, as surety, would 
have no control unless there was an express or 
distinct agreement entered into at the time of the 
execution ofthe bond,’ adding that ‘The prin- 
cipal having the legal right to make an applica- 
tion of the payments having made it not in fraud 
of the rights of the sureties and not against any 
contract rights of the sureties, they are bound 
thereby * * * there was no error in admitting 
the testimony objected to.’” 


On the 12th of December, 1904, the same court, 
by Thompson, P. J.: announced an opinion in the 
case of Thompson v. The Commercial Union As- 
surance Company of London, England, 78 Pac. 
Rep. 1073,—also anaction upon the agent’s bond. 
The complaint charged that Thompson received 
as premiums in June, July, August and Septem- 
ber, 1899, certain specific sums of money, no part 
of which had been paid over to the plaintiff. 
Statements which were admitted in evidence 
showed that the balance, charged against Thomp- 
son in the complaint, had actually been received 
by him. 


The courtin considering the admissibility of 
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certain testimony, objections to which were raised 
by the court below, said: 

‘The sureties alleged in their answer that, prior 
to the execution of the bond, Thompson was in- 
debted to the company, as its agent in a large 
sum; that the company paid itself the amount 
owing to it by him out of moneys which it received 
onaccount of business subsequently transacted 
for it, and thus created an apparent shortage in 
his accounts for the period covered by the bond. 
If Thompson faithfully paid over to the company 
all moneys due to it on account of business done 
by him for it after the date of the bond, the con- 
ditions of the bond were fully performed, and it 
is entirely immaterial what disposition the com— 
pany made of the money. It was notin the power 


of the company or of Thompson, or of the- 
oompany and ‘Thompson acting together, te 


make any application of the money by whicha 
liability might be created against the sureties. 
State v. Alsup, #1 Mo. 172, 48. W. Rep. 31; Insur 
ance Company v. Rogers, 15 Colo. App. 23, 60 Pac. 
Rep. 956. But counsel complain that the court 
would not permitthem to prove the allegations 
of theanswer. They had the right toshowthat 
Thompson remitted to the company all moneys 
received by him on its account after the execution 
of the bond, and, upon such showing, would haye 
been entitled to judgment for their clients.” 

No allusion is made by Mr. Justice Thompson 
to the former expressions of Mr. Justice Maxwell. 
It is evident that Mr. Justice Thompson had not 
read the former opinion, and, that Mr. Justice 
Maxwell concurred in the latter without reading 
it. 








CRIMINAL LAW- JURISDICTION OF OFFENSE— 
COMMISSION ON BOUNDARY RIVER. 


STATE v. SEAGRAVES. 


St. Louis Court of Appeals, March 7, 1905. 

Under the act of Congress admitting Missouri into 
the Union and giving it concurrent jurisdiction with 
the other states on the common boundary formed by 
the Mississippi river,and the acceptance of the bound- 
ary thus detined by Const. 1820, art. 10, § 2, the cir- 
cuit court of a county bordering the Mississippi river 
has jurisdiction of a prosecution for an illegal sale of 
liquor on Sunday in violation of Rey. St. 1899, § 2243, 
where the sale takes place on the Mississippi river 
opposite and adjacent to the county, although the sale 
was not shown to have been made on the Missouri 
side of the center of the channel of the river. 

The carrying of a pleasure party on a steamboat is 
not interstate commerce,although the boat may touch 
the shores of different states. 


BLAND, P. J.: The grand jury of Cape Girar- 
deau county, Mo., presented an indictment against 
defendant containing two counts: The first 
charged a violation of the dramshop act; the 
second charged defendant with having sold fer- 
mented and distilled liquors in the county of Cape 
Girardeau, in the state of Missouri, on the first 
day ofthe week, commonly called Sunday, in 





violation of section 2243, Rev. St. 1899. On the 
trial defendant was acquitted on the first count, 
but was found guilty on the second by the court 
sitting as a jury. 

The evidence shows that defendant fitted up an 
improvised, but rude, bar on the steamboat War- 
saw, and ona Sunday, when an excursion trip 
was made by the steamer onthe Mississippi river, 
starting from the city of Cape Girardeau, and run- 
ning up and down the river opposite the county 
of Cape Girardeau, from behind his barsold beer 
to the excursioni-ts. No sales were made while 
the boat was at or near the Cape Girardeau shore, 
and it isnot certain that any were made west of 
the middle of the channel cf the river. The 
steamer Warsaw was a ferryboai plying between 
the city of Cape Girardeau on the Missouri side 
and East Cape Girardeau on the Illinois side of 
the Mississippi river. It was not engaged inthe 
ferry business, however, on the Sunday it was 
carrying the pleasure party, all of whom were 
taken aboard on the Missouri side of the river and 
disembarked on the same side. ‘The court declar- 
ed the law to be that, if the defendant sold beer on 
Sunday, as charged in the indictment, at a place 
on the Mississippi river opposite to and where the 
river runs along and adjacent tothe county of 
Cape Girardeau, inthe stateof Missouri, the de- 
fendant should be found guilty, and refused to 
declare that it devolved on the state to show that 
a sale was made on the Missouri side and west of 
the center of the channel of theriver. Defend- 
ant’s contention is that the jurisdiction ofthe 
Cape Girardeau circuit court does not extend be- 
yond the low-water mark of the river opposite the 
county of Cape Girardeau, or, at the utmost, 
could not be extended beyond the middle of the 
main channel of the river. Section 2243, upon 
which the second count of the indictment is 
bottomed, makes ita misdemeanor, punishable 
by fine not exceeding $50, for any person to sell 
or retail any fermented or distilled liquor un the 
first day of the week, commonly called Sunday. 
The jurisdiction of the Cape Girardeau circuit 
court over the offense charged and proved is 
settled by the case of Sanders vy. St. Louis&. N.O. 
Anchor Line, 97 Mo., /. c. 28,10 S. W. Rep. 595, 3 
L. R. A. 390, where, after reviewing the act of 
Congress admitting the state into the Union, and 
giving the state concurrent jurisdiction with 
other states, so far as the Mississippi river formed 
the common boundary, and declaring the river 
to be common to both, and the acceptance of 
the boundary, thus defind by article 10, § 2, Const. 
Mo., adopted in 1820, it was held that the courts 
of Missouri have jurisdiction over any action by 
a resident in Missouri against a Missouri corpora- 
tion for the death of a minor child caused by the 
negligence of defendant, when the accident hap- 
pened on the Mississippi river, and near the Illi- 
nois shore, between the two states. Jurisdiction 
over crimes committed against the laws of the state 
cannot be confined to narrower boundaries than 
jurisdiction over civil actions; and in State y 
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Mullen, 35 Iowa, 199, to which state Congress has 
given the same jurisdiction over the Mississippi 
river as that given to Missouri, the court held that 
the laws of Iowa apply to a criminal offensecom- 
mitted on the Mississippi river, east of the main 
channel, ona boat moored to the Illinois shore. 
In State of West Virginia v. Faudre, 468. E. Rep. 
269, 63 L. R. A., loc. cit. 881, the court said:.““By 
conferring concurrent jurisdiction Congress in- 
tended to declare * * * that transactions oc- 
curring anywhere on that river between the two 
states might lawfully be dealt with by the courts 
of either according to its laws. Where a court of 
one state assumed jurisdiction in a particular case 
it would be exclusive until relinquished,’’ San- 
ders v. St. Louis & N. O. Anchor Line, 97 Mo. 26, 
i108. W. Rep. 595,3L. R. A. 390. See State v. 
George, 60 Minn. 505, 63 N. W. Rep. 100; Op- 
sahl vy. Judd, 30 Minn. 129, 14 N. W. Rep. 575; 
Memphis & C. Packet Co. v. Pikey, 142 Ind. 304, 
40 N. E. Rep. 527; Welsh v. State, 126 Ind. 71, 25 
N. E. Rep. 883, ¥ L. R. A. 664; Meyler v. Wed- 
ding, 107 Ky. 685, 60 S. W. Rep. 20. Rorer 
on Interstate Law, 337, lays down correct 
law: ‘The existence of concurrent jurisdiction 
in two states, over a river that is a common 
boundary between them * * * vests in each 
of such states, and in the courts thereof, except 
as to things permanent, and exceptas to maritime 
and commericial matters cognizable by the 
national government and courts, jurisdiction, both 
civil and criminal, from shore to shore, of all 
matters of rightful state cognizance occurring 
upon such river in all parts thereof where it forms 
such common boundary. Observe that it says 
that this concurrent jurisdiction applies to ‘all 
matters of rightful state cognizance occurring 
upon such river inal] parts thereof.’*’ Wethink 
the learned circuit judge correctly declared the 
law of the case in respect to its jurisdiction over 
the offense charged. It is suggested that the 
steamboat Warsaw was engaged in interstate com- 
merce. The carrying of a pleasure party ona 
steamboat, though the boat may touch the shores 
of different states, isnot interstatecommeree. It 
isnot commerce atall. Dugan vy. State, 125 Ind. 
130, 25 N. E. Rep. 171,9 L. R. A. 321. 
The judgmentis affirmed. All concur. 


Nore.—Jurisdiction of Crimes Committed on Wa- 
ters Bordering on or Forming Boundary of State.— 
It is the general rule that the proper courts of the 
counties bordering on either side of a river forming 
the boundary line of two states have concurrent juris- 
diction over crimes committed on the river beyond 
low-water mark, and opposite to such eounties. Car- 
lisle v. State, 32 Ind. 55; State v. Stevens, 1 Ohio Dec. 
82. This is arule generally settled by statutes of the 
respective states interested or by federal enactment at 
the time of the creation of a new state. Thus Rev. 
Stat. Ind. 1831 p. 138, § 14, provides that “in all cases 
where the division line, either within this state and 
the states of Ohio, Kentucky, and Illinois, or the 
Michigan territory, or any one or more counties, with- 
in this state, shall be navigable streams or waters, 
or those declared so by law, the said several states, 





and adjacent counties within this state, shall have, 
possess, and exercise, concurrent jurisdiction over 
the said navigable streams, for the enforcement of ~ 
civil or criminal justice.” This statute is held to 
be continued in force by the revised statutes of 1843. 
MeFadin vy. State, Ind. (1 Cart.) 557. 

This jurisdiction of an adjacent county bordering 
on a river boundary extends tolow water mark on 
the opposite shore. Thus it has been held that the 
boundary and jurisdiction of the state of Kentucky 
rightfully extends to low water mark on the western 
or northwestern side of the Ohioriver. McFall vy. 
Commonwealth, 59 Ky (2 Met.) 394. So also it was 
held that the state of West Virginia has jurisdiction 
ofacriminal offense committed on a vessel on the Ohio 
river, within low water mark, opposite the territory 
of West Virginia, although moored to the bank with- 
in the boundaries of the state of Ohio. State v. Plants, 
25 W. Va. 119, 52 Am. Rep. 211. Ina prosecution for 
aiding the escape of slaves from the state of Virginia, 
it appeared that defendants, citizens of the state of 
Ohio, after the canoe in which the slaves crossed the 
Ohio river to the Ohio shore was run upon the shore, 
stepped into the water above low water mark and 
aided the slaves in the removal of their effects from 
the canoe. The court held that in such case, the of- 
fense was not committed within the jurisdiction of 
Virginia. 

The same rules apply to the Mississippi as well as to 
the Ohio river, these two streams together with the 
Missouri river forming the boundary line between 
more soverign jurisdictions thar any three streams in 
the world, Congress in admitting the states border- 
ing on the Mississppi generally provided in the act 
of admission that each state should have concurrent 
jurisdiction over that river. Thus in the act admit- 
ting Missouri as a state it was provided that that state 
should have concurrent jurisdiction with other states, 
so far asthe Mississppi river formed the common 
boundary. See article 10, § 2, of the Constitution of 
Missouri. So also in lowa under 5 Stat. 742, being the 
act for the admission of the state of lowa into the 
Union, and which provides that it shall have concur- 
rent jurisdiction on the’ Mississippi with the other 
states bordering thereon, so far as the same shall form 
a common boundary, the courtsofa county bordering 
on the river have jurisdiction of an offense committed 
on a boat grounded on the Illinois side of the river. 
State v. Mullen, 35 Lowa, 199. The same rules apply 
to Wisconsin and Minnesota. Thusit has been held 
that the courts of Minnesota have jurisdiction to try 
one charged with crime committed on an island in 
the Mississippi river on the Wisconsin side of the chan- 
nel, on the ground that the enabling aet of both Wis- 
consin (9 Stat. 57, § 3,) and Minnesota (11 Stat. 166, § 
2) provides that such state shall have concurrent jur- 

*isdiction on the Mississippi and all other rivers form- 
ing the common boundary of that and any other state. 
State v. George, 60 Minn. 503, 63 N. W. Rep. 100. 

In the case of the thirteen original states, congress, 
of course, has no power to determine the question of 
jnrisdiction over river boundary lines. Wemust look 
for other authority in order to extend the jurisdiction 
of either state to the low water mark on the opposite 
side of the river. Thus, it has been held that, though 
the boundary of St. Mary’s county, Maryland, border- 
ing on the Potomac river, as defined by a state statute, 
runs only to and along the shore of the river, and does 
not include any part of the river itself, yet, by the 
charter to Lord Baltimore, the Potomac river belongs 
to Maryland, and the state has always exercised juris- 
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diction over it, except as restricted by the compact of 
1785 with Virginia; so that the circuit courts of the 
counties bordering on the river have jurisdiction, as 
common law courts, of offenses committed on the river 
opposite such counties. Biscoe vy. State, 68 Md. 294, 
12 Atl. Rep. 25. : 

The state of New Jersey has two river boundaries, 
the Delaware and the Hudson rivers, over neither of 
which have the courts of that state concurrent juris- 
diction. 
sey bordering on the Delaware river, forming the 
boundary between New Jersey and Pennsylvania, had 
no jurisdiction to try criminals for offenses committed 
on the River Delaware. State vy. Davis, 25 N. J. Law, 
386. The authority for this holding was the same as 
in the preceding case in regard to the state of Mary- 
land’s jurisdiction over the Potomac river, 7. é., a ref- 
erence to the original charters. According to the true 
construction of the original grants to New Jersey, the 
territory was limited to the eastern shore of the Dela- 
ware river and bay, and, thus, prior to the revolution, 
the counties bordering thereon were limited in the 
same way. In1783 an agreement was entered into be- 
tween New Jersey and Pennsylvania, providing for 
concurrent jurisdiction of both states over the river. 
A curious situation arose in construing this compact, 
due to the fact that all the New Jersey counties bor- 
dering on the river are limited in their boundaries to 
the eastern shore of the river, and therefore, since in 
New Jersey no criminal court has jurisdiction of 
crimes committed outside of the boundary limits of 
the county, it follows that New Jersey could not take 
any advantage of its compact with Pennsylvania with- 
out a change in the description of the boundary limits 
of the counties bordering on the Delaware river. In- 
deed, Elme, J., in the case just considered, said: ‘In 
the absence of any legislative provision on the subject, 
it appears to me clear that there is now no court in 
this state that has power to try criminal offenses com- 
mitted out of the limits of the counties.”” Nor has the 
state of New Jersey jurisdiction over the Hudson river, 
the exclusive jurisdiction over the waters of this river 
being in the state of New York, and not in the state 
of New Jersey, such jurisdiction having been fixed in 
1833 by commissioners of New York and New Jersey. 
See State v. Babcock, 30 N. J. Law, 29. It has there- 
fore been held that the state of New York has exclu- 
sive jurisdiction over all waters to low water mark on 
the New Jersey shore, and over ships, vessels, and 
craft of every kind afloat in the bay of New York and 
Hudson river, south of Spuyten Duyvil creek, for 
quarantine or health purposes, the protection of pass- 
engers and property, to secure the interests of trade 
and commerce, and to preserve the public peace. 
People v. Central R. R., 42 N. Y. 283. 


In construing a provision in the compact between , 


New Jersey and Pennsylvania, it was held that the 
agreement between the two states, that the judicial 
investigation and determination of offenses committed 
on the river shall be exclusively vested in the state 
where the offender should be first apprehended, is 
valid and binding, and a prosecution in a competent 
court of one state isa bar to one in the other. Com- 
monwealth vy. Frazee, 5 Am. Law Reg. (O. S.) 167. ~ 


JETSAM AND FLOTSAM. 


CRIMINAL LAW—ACQUIESCENCE FOR DETECTION. 
In the well known case of People, ete., vy. Mills, 178 
N. Y. 274, ‘the defendant plotted to obtain posses- 


Thus, it was held that counties in New Jer- - 





sion of certain indictments by bribery and to destroy 
them. The district attorney, for the purpose of ap- 
prehending the defendant in the commission of crime, 
instructed his employees to accept the defendant’s 
proposition and to deliver the indictments for a con- 
sideration. The defendant was indicted for an at- 
tempt to obtain documents from an official unlawfully 
and to commit grand larceny.” It was held that the 
defendant was guilty. The Harvard Law Review for 
November, 1904, contains the following comment upon 
the New York case: 

“Tt seems wellsettled that when government ofli- 
cials suggest and originate the crime in order to 
prosecute, there can be no conviction of the offender. 
United States v. Adams, 59 Fed. Rep. 674. Where 
they have merely made the perpetration of the crimi- 
nal act possible or easy the tendency undoubtedly is 
to holl the defendant for that act. The principal 
ease has no precedent in New York, but the court 
takes the position that since a public officer in such 
circumstances acts in excess of his authority his ofti- 
cial position is immaterial, and the right of the state 
to punish is not affected. A like decision has been 
reached in Michigan. People, ete., v. Lippardt, 105 
Mich. 80. The reasoning of these cases would go 
far toward removing all disability resting upon the 
state asthe result of the encouragement of erime by 
its agents. It is submitted that the question of most 
importance in such cases is not whether the officer 
exceeds his authority, but how far the state is willing 
to countenance the use of crime by its agents. It is 
submitted that the question of most importance in 
such cases is not whether the officer exceeds his au- 
thority, but how far the state is willing to countenance 
the use by its agents of such methods of procuring 
eonviction. See Saunders v. People, ete., 388 Mich. 
218.” 

We concur in the implied suggestion that the point 
as to the public officer exceeding his authority is 
merely « technical expedient and that the real ques- 
tion is as to the publie policy of the substantial trans- 
action. In the early Michigan case cited (Saunders 
v. People, ete., 38 Mich. 218) it was remarked in one 
ofthe opinions: ‘‘Where a person contemplating the 
commission of an offense approaches an officer of the 
law and asks his assistance, it would seem to be the 
duty of the latter, according to the plainest principles 
of duty and justice, to decline to render such assist- 
ance and to take such steps as would be likely to pre- 
vent the commission of the offense, and tend to the 
elevation and improvement of the would-be criminal, 
rather than to his farther debasement. Some courts 
have gonea great way in giving encouragement to 
detectives in some very questionable methods adopted 
by them to discover the guilt of criminals; but they 
have not yet gone so far, and I trust never will, as to 
lend aid or encouragement to oftieers who may, under 
a mistaken sense of duty, encourage and assist parties 
to commit crimes, in order that they may arrest and 
have them punished for so doing. The mere fact that 
the person contemplating the commission of a crime 
is supposed to be an old offender can be no excuse, 
much less a justification, for the course adopted and 
pursued in this case. If such were the fact, then the 
greater reason would seem to exist why he should not 
be actively assisted and encouraged in the commission 
of a new offense which could in no way tend to throw 
light upon his past iniquities, or aid in punishing him 
therefor, as the law does not contemplate or allow 
the conviction or punishment of parties on 
account of their general bad or criminal con- 
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duct, irrespective of their guilt or innocence 
of the particular offense charged and for which 
they are being tried. Human nature is frail enough 
at best, and requires no encouragement in wrong- 
doing. If we connot assist anotherand prevent him 
from violating the laws of the land, we at least should 


abstain from any active efforts inthe way of lead-. 


ing himinto temptation. Desire to commit crime and 
opportunities for the commission thereof would seem 
sufficiently general and numerous, and no special ef- 
forts would seem necessary in the way of encourage- 
ment or assistance in that direction.” 

That there is force in this reasoning and in the gen- 
eral attitude for which it stands very clearly appears 
from the dissenting opinion of Judge O’Brien in Peo- 
ple v. Mills. Nevertheless, the Supreme Court of 
Michigan in a later case, as above shown, bas taken 
subtantially the New York view, and on the whole this 
view seems the more expedient one. In an instance 
not of an habitual criminal but one of venturing un- 
der great temptation upon his first offense, acquies- 
cence and negative aid by officers ofthe lawseem es- 
pecially objectionable. On the other hand, in adopt- 
ing a uniform policy the usual run of cases, not the 
exceptional case, must be ¢ onsidered, and it is prob- 
ably better for the interests of society to recognize the 
right to fall in with the plans ofcriminals for the 
purpose ofobtainirg evidence, provided, of course, 
that the initiative throughout remains with the crim- 
inal. 

As observed in Bishop on Criminal Law, 2d Ed., sec. 
345: ‘*But where the master goes further, and, in- 
stead of merely attempting to detect acrime already 
contemplated, direets his servant to deliver property 
to a supposed thief, who had not formed the particu- 
lar design to steal it, this latter person, takingit with 
felonious intent from the servant, commits not a lar- 
ceny.”—New York Law Journal. 


PREFERRED “HOSS SENSE” TO 
LEGAL LORE. 

The impatience with which the average layman re- 
gards the eircumlocutions of the law was brought out 
during a trial over aschool district election in Macon 
County, Missouri, several weeks ago. Several of the 
districts in the northwest part of the county voted on 
the proposition of adding another district, to be called 
the Marshall. It was defeated, and those favoring 
the new district appealed to the County School Sup- 
erintendent, Miss Hattie Baity, who was not over a 
week old in cffieial life. ° 

The young Superintendent appointed Colonel Jos- 
eph Heifner of the Times-Democrat and Philip Gansz 
of the Republican to sit with her as commissioners. 
The warring school districts were represented by 
trained lawyers, who brought a small cartload of 
marked law books into the courtroom. 

About every other question asked the first witness 
aroused a storm of objections by opposing counsel. 
Then the fellow who asked the questions would fire 
back great reunds of légal lore. The commissioners, 
who were men of business and needed the time, be- 
gan to get tired. Finally, Colonel Heifner arose in his 
wrath, 

“See here,” he said, “‘if you fellows want to make 
speeches you can do it next week. Let’s get to doing 
something now.” 

‘Next week,” exclaimed the attorney for the re- 
spondents. “I thought you were going to decide the 
ease to-day.” 

‘And so we are*”’ 


COMMISSIONERS 





“Then what good’ll it do to argue these questions 
next week?” 

“I’m blest if I know,” returned the commissioner. 
But you won’t lose anything, because the more you 
read at us the more we get mixed. Let’s try this 
thing on the rules of plain hoss sense, and chuck them 
books out of the way.” 

“But you can’t go against the books, Colonel,” pro- 
tested the lawyer. 

“Can’t, eh? If the books don’t fit our ideas of 
what’s right in this case, you just watch and see. 
Now, go on and ask this man questions, and the next 
lawyer that jumps up and objects, we’ll fine him for 
contempt of court!” 

Oddly enough, when the “‘revolutionary’”? commit- 
tee passed down its decision it seemed to strike center 
on the target of justice, and there is no talk of appeal- 
ing. 


——-—— - > 





BOOK REVIEWS. 





FEDERAL STATUTES, ANNOTATED, VOL V. 

The fifth volume of that valuable set of annotated 
statutes known as The Federal Statutes, Annotated, 
has just come from the press. The volume carries 
the work from the subject of Mineral Lands, Mines 
Mining to Postal Service and contains a discussion 
and annotation of some of the most important ques- 
tions of federal jurisprudence. Under the general 
heading of Mineral Lands there isa valuable annota- 
tion on the question of the necessity of distinctly 
marking mining locations and claims. There is also 
a very valuable annotation on the “Intersection of 
Veins.” Under the general head of National Banks 
is acareful and complete annotation on the ‘* Powers 
of a National Bank Under the National Banking Act,’”’ 
and a yery interesting annotation on the question, 
“The Personal Liability of Directors of National 
Banks for Violations of the Law.”’ Naturalization is 
the next important subject followed dy the subjects 
of Navy, Neutrality, Obstructing Justice, Patents, 
Pensions and Postal Service. Two of the most in- 
teresting titles are Philippine Islands and Porto 
Rico, under each of which are grouped all the laws 
passed by Congress for the regulations of these ter- 
ritories or “‘colonies’’ as they are sometimes called. 
Altogether this volume is a very valuable one. 

Published by Edward Thompson Company, North- 
port, New York. 








HUMOR OF THE.LAW. 





Workman—I’ve been and got married, sir, and I’d 
like you to raise my wages. Employer—Very sorry 
foryou, but I’m only responsible for accidents that 
occur in the works. 


Trainmen on the Puget Sound Shore Railroad, 
which was operated between Seattle and Tacoma 
during the 80’s were required to make report. of all 
animals killed or Injured on the rigt of way. In the 
blank furnished upon which to make such report was 
the question, ““Where was the animal when you first 
saw it?’ 

A cow wasrun over and killed on the track ata 
point where there was an unobstructed view ahead 
along a straight track for several miles. In his re- 
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port the engineer answered the above question as 
follows: ‘‘T'wenty feet up in the air, right in front of 
the engine.” 


Another J. P. had just finished giving his decision 
on a question of law in a manner highly satisfactory 
to himself. ‘‘But,” interposed the counsel, ‘I would 
like to cite Blackstone.” 

“The court does not need instruction in the law and 
he has given his decision,” replied the justlee. 

‘*Indeed it was not to instruct your honor I desired 
to cite the authority, but merely to show you how 
foolish Blackstone is.”’ 


A bicyclist ran over and killed a goose while wheel- 
ing through a village in the Grand Duchy of Baden. 
The fowl’s owner, aman named Sepp, overtook the 
bieyelist and demanded seventy-five cents. The bi- 
cyclist offered to pay halfa dollar. After arguing 
for some time the two submitted their case to a mag- 
istrate. 

““You, Sepp, demand seventy-five cents, and for that 
sum willgive your goose tothe cyclist,” said the 
judge, a modern Solemon. You, cyclist, offer fifty 
cents, and will give the goose to Sepp. Therefore, 
neither of you wants the goose. Hand me the goose, 
Sepp, and cyclist, you hand me half a dollar.” 

When the goose and half dollar were before him 
the magistrate took twenty-five cents from his pocket 
an‘ adding it to the cyclist’s fifty cents, said: ‘‘There, 
Sepp, is your money. I’ll keep the goose.” 


A country justice in the East took it upon himself 
to examine a witness, alittle, withered old man, whose 
face was as red and wrinkled as a smoked herring. 

“What is your name?” asked the justice. 

“Why, Squire,” said the astonished witness, ‘‘you 
know my name as well I know yourn.” 

‘““Never mind what I know or what I don’t know,” 
was the caution given, with magisterial severity. ‘“‘I 
ask the question in my official capacity and you are 
bound to answer it under oath.” 

With a contemptuous snort the witness gave his 
name and the questioning proceeded. 

“Where do you live?” 

“Wall, I snum!” ejaculated the old man, ‘*Why,” 
he continued, appealing to the laughing listeners, 
“I’ve lived in this town all my life, an’ so’s ne,’?’— 
pointing to the justice—‘‘an’ to hear him go on you 
would think”— 

“Silence!” thundered the irate magistrate. ‘‘An- 
swer my question or I’ll fine you for contempt of 
court.” 

Alarmed by this threat, the witness named his place 
of residence, and the examination went on. 

“What is your occupation?” 

“Huh!” 

**What do you do for a living?” { 

“Oh, git out, Squire! Just as if you don’t know 
chat I ’tend gardens in the summer season, an’ 
saw wood winters.” 

‘“Asa private citizen I do know it, but as the court I 
know nothing about you,”’ explained the judge. 

“Wall, Squire,”’ remarked the puzzled witness, “if 
you know somethin’ outside the court room an’ don’t 
know nothin’ in it, you’d better get out and let some- 
body try this case that’s got hoss sense.” 

The advice may have been well meant, but it cost the 





witness $10. 
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1, ABATEMENT AND REVIVAL—Mortgage, Foreclosure.— 
On foreclosure against a subsequent grantee, it is not 
error to proceed without a revivor against a deceused 
maker ofthe mortgage. -Boatmen’s Bank vy. First Nat. 
Bank, Kan., 79 Pac. Rep. 125. 

2. ACCIDENT INSURANCE—Health Policy, House Con- 
finement.—A health insurance company has aright to 
make absolute confinement to the house a condition pre- 
cedent to the right of recovery.—Dunning v. Massachu- 
setts Mut. Acc. Assn., Me., 59 Atl. Rep. 535. 

3. ADJOINING LANDOWNERS — Water from Roof. — 
Where a landowner so constructs his house that water 
from his roof flows on the premises of an adjoining land- 
owner,it is a violation of such adjoining landowner’s 
right of property.—Huber v. Stark, Wis., 102 N. W. Rep. 12. 

4. ADVERSE POSSESSION—Constructive VPossession.— 
Where the owner of a tract is in possession of a part of 
the land, he has constructive possession of the whole 
tract as against an adverse claimant of the part not oc- 
cupied by such owner —Peden v. Crenshaw, Tex., 848. 
W. Rep. 362. 

5. ADVERSE POSSESSION—Wild Lands.—A mere claim 
to possession 6f wild land, accompanied by occasional 
cutting of timber, the prevention of trespasses, the pay- 
ment of taxes, and the assertion of title, held insufficient 
to show cause.—Wilson v. Braden, W. V2., 49S. E. Rep. 
409. 

6. ANIMALS—Trespassing Cattle, Legal Fences.—The 
questions of a fence being a legal fence, and of defend- 
aat’s liability for his cattle breaking through, held, 
under the evidence, for the jury.—Peterson v. Lacey, 
Iowa, 102 N. W. Rep. 153. 

7. APPEAL AND ERROR—Amendment of Declaration. — 
Where a declaration has been demurred to, the demur- 
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rerjoverruled, and the judgment reversed on error, plaint- 
iff has aright to amend his declaration.—City of Rome 
v. Sudduth, Ga., 49 S. E. Rep. 300. 


8. APPEAL AND ERROR—Bill of Exceptions, Amend- 
ment.—Where in a suit by receivers of anamed building 
association, in a bill of exceptions the name of the asso- 
ciation was misstated, the error may be corrected by 
amendment in the supreme court.—Ramey v. O’Byrne, 
Ga., 49 S. E. Rep. 595. 

9. APPEAL AND ERROR—Costs, Jurisdiction of Law 
Courts.—The right to recover costs is determined by the 
judgment, and so long as an appeal is pending the dis- 
trict court has no jurisdiction to modify or correct the 
same.—Berkey v. Thompson, Iowa, 102 N. W. Rep. 134. 


10. APPEAL AND ERROR—Motion to Dismiss, Time for 
Filing.—Motion to dismiss for irregularity in the bond 
must be filed within three days from the filing of the 
transcript in the appellate court.—Jn re Lindner, La., 37 
So. Rep. 720. 

11. APPEAL AND ERRUOR—Pleadings, Bill of Exceptions. 
—Rulings of the trial court on motions to strike out 
pleadings cannot be considered on appeal, where the 
bill of exceptions does not preserve either the motion to 
strike or the action of the court thereon.—Hatcher vy. 
Branch Powell & Co., Ala., 37 So. Rep. 690. 


12, APPEAL AND ERROR—Rulings on Evidence.—Assign- 
ments of error as to rulings cn evidence canuot be re- 
viewed, where appellant’s abstract of record did not 
show any excluded offers of evidence, or objections to 
evidence offered by appellee.—Shilling Mercantile Co. v. 
Elliott, Colo., 79 Pac. Rep. 179. 

13. APPEAL AND ERROR—Service of Case.—Where the 
time within which to serve a case-made was extended 
‘to August 10th,’* service was required before the ex- 
piration of August 9th.—Bucks Stove & Range Co. v. 
Davidson, Kan., 79 Pac. Rep. 119. 


14. ASSIGNMENTS—Consideration.— An assignment of 
achose in action made without consideration for the 
purpose of bringing suit for the benefit of an assignor 
vests no title in the assignee, and he cannot maintain 
suit thereon in his own name under Rey. St. ch. 84, § 146, 
—Coombs v. Harford, Me., 59 Atl. Rep. 529. 


15. ASSOCIATIONS—Right to Maintain Action.—Lodges 
may maintain actions in the name of their trustees for 
the time being.—Coombs v. Harford, Me., 59 Atl. Rep. 
529. 

16. ATTACHMENTS—Shares of Stock.—In the absence of 
fraud and statutory regulations, acreditor proceeding 
by attachment only obtains such rights in the property 
seized as his debtor had at the time of seizure.—Lips- 
comb’s Admr. v. Conden, W. Va., 49S. E. Rep. 392. 


17. ATTORNEY AND CLIENT—Disbarment, Acquittal of 
Criminal Charge.—The acquittal of an attorney indicted 
for crime is a barto proceedings for disbarment based 
on the crime charged in the indictment.—People v. John, 
Ill., 72N. E. Rep. 789. 

18. BAIL- Presence of Accused.—Where accused gave 
a bond to answer for the offense of larceny from 
the person, the bail 
answer an indictment for simple larceny.—Wells y. Ter- 
rell, Ga., 49 8. E. Rep. 319. 


19. BANKRUPTCY—Discharge, Effect on Alimony.—Dis- 
charge in bankruptcy held not to bar the collection of 
arrears in alimony. under decree for divorce; it not be- 
ing a debt within Bankr. Act, ch. 541, § 63.—Wetmore v. 
Markoe, U.S. 8. C., 25 Sup. Ct. Rep. 172. 


20, BANKRUPTCY — Jurisdiction, — Decision of bank- 
ruptcy court, upholding its jurisdiction to “adjudicate 
validity of equitable lien on assets of bankrupt, held not 
to create a question of jurisdiction, sustaining direct 
appeal to federal supreme court, since jurisdiction to 
determine claims to exemptions is given to bankruptcy 
courts.—Lucius v. Cawthon-Coleman Co., U. 8.58. C., 25 
Sup. Ct. Rep. 214. 

21, BANKS AND BANKING—Deed hy Cashierto Himself. 
—A deed by the cashier of a state bank to himself as an 


must produce his body to, 





individual is, inthe absence of evidence of author- 
ity, presumtively void.—Northwestern Fire & Marine 
Ins. Co. v. Lough, N. Dak., 102 N. W. Rep. 160, 


22. BANKS AND BANKING—Negligence in Paying Draft. 
—Savings bank held liable for payment of draft for want 
of ordinary care in identifying signature.—Kelley v. 
Buffalo Sav, Bank, N. Y., 72 N. E. Rep. 995. 


23. BANKS AND BANKING—Usurious Interest.—Giving 
a renewal note will not sustain recovery from national 
bank, under Rey. St. U.S. § 5198 [U.S.Comp. St. 1901, p. 
3493], on account of usurious interest in original note. 
-—First. Nat. Bank v. Lasater, U. S. 8.C., 25 Sup. Ct. 
Rep. 206. 

24. BASTARDS - Legitimation.-The courts will not indulge 
the presumption that a marriage was entered into 
merely to avoid the possible consequences of a pending 
bastardy proceeding. -Hall v. Gabbert, Ill., 72 N. E. 
Rep. 806. 

25. BENEFIT SOCIETIES — Age Limit, Estoppel.—A 
beneficial association held estopped,.in an actionona 
benefit certificate, to take advantage of the fact that in- 
sured was over the age limit at the time of his applica- 
tion.—Wood v. Supreme Ruling of Fraternal Mystic Cir- 
cle, Ill., 72 N. E. Rep. 783. 


26. BENEFIT SOCETIES—False Representations, Drunk- 
enness.—In an action on an insurance policy, where the 
defense was intoxication, testimony of persons who had 
observed insured’s habits held competent to show 
that he was not a habitual drinker.—Puls v. Grand 
Lodge A. O.U. W., N. Dak., 102 N. W. Rep. 165. 


27. BROKERS—Commissions, Whom Due.—Where the 
vendor accepts the terms ofthe sale, the agent’s com- 
pensation 1s due at once, and not on collection of the de- 
ferred payments.—Hancock v. Dodge, Miss., 37 So. Rep. 
Til. 

28. BUILDING AND LOAN ASSOCIATONS—Usury.— Where 
a contract declared on was usurious, unless made by a 
building association, and the association failed to show 
its incorporation, that the scheme was authorized by its 
charter was not established.—National Bldg. Ass’n v. 
Quinn, Ga., 49S. E. Rep. 312. 


29. CARRIERS—Ejection of Passenger.—Where a peti- 
tionin an action for wrongful ejection of a passenger 
alleged a violation of the contract of carriage and also 
tortious acts of the conductor, the latter allegations may 
be treated as surplusage.—Chase v. Atchison, T. & S. F. 
Ry. Co., Kan., 79 Pac. Rep. 153. . 


30. CARRIERS—Jumping from Car in Apprehension of 
Danger.—To recover for deathof passenger jumping 
from moving car in fright, it must be shown that de- 
ceased had acted upon reasonable apprehension, and 
that his conduct conformed to that of an ordinarily 
eareful and prudent man under like circumstances, 
—Chretien v. New Orleans Ry. Co., La., 37 So. Rep. 716. 


31, COMMERCE—Automatic Couplers, Dining Cars.—A 
dining car in constant use, while waiting for a train to 
be made up for its next interstate trip, is used in moving 
interstate commerce, within Act March 2, 1893, ch. 196, 
§ 2, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174].—Johnson v. 
Southern Pac. Co., U. 8. 8. C., 25 Sup. Ct. Rep. 158. 


32. COMMERCE — Intoxicating Liquors.—Intoxicating 
liquors, shipped C. 0. D. from one state into another, 
cannot be subject to seizure in the latter state, while in 
the hands of express company, without infringing com- 
merceclause of federal Constitution.—American Express 
Co. v. State of Iowa, U. 8. 8. C., 25 Sup. Ct. Rep. 182. 


33. COMPROMISE AND SETTLEMENT—Burden of Prov- 
ing.—Where, in an action for services, defendant plead- 
ed previous settlement, the burden of proving that the 
settlement included the services in question was on 
her.—Barber v. Maden, Iowa, 102 N. W. Rep. 120. 


34. CONSTITUTIONAL LAW—Mining Claims, State Regu- 
lations.—Supplementary regulations as to location of 
mining claims, prescribed by state in addition to con- 
gressional regulations, held not invalid.—Butte City 
Water Co. v. Baker, U.S. S. C., 25 Sup. Ct. Rep. 211. 
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35. CONSTITUTIONAL Law—Tampering With Jurors, 
Constructive Contempt.—Cede 1897, tit. 21, ch. 17, pre- 
scribing the punishment for constructive contempts, 
held not to take away any inherent right of accused, or 
punish him without due process of law.—Drady v. Dis- 
trict Court of Polk County, Iowa, 102 N. W. Rep. 115. 

36. CONSTITUTIONAL LAw—What Constitutes a Juror. 
—A member of a panel who has not been sworn to try 
an issue in any particular case is a “‘juror,”’ within Code, 
§ 4461, giving the court power to punish as contempt an 
attempt to influence a juror.—Marvin v. District Court of 
Polk Couty, Iowa, 102 N. W. Rep. 119. 

37. CONTEMPT—Tampering With Jurors.—A party toa 
cause may, without being guilty of contempt, interview 
persons acquainted with the jury, to ascertain whether 
there isany reason for challenging a particular juror. 
—Wells v. District Court of Polk County, Iowa, 102 N. 
W. Rep. 106. 

38. CONTRACTS—County Commissioners.—A resident 
and taxpayer held a proper party to sue to restrain the 
county commissioners and a nonresident from proceed- 
ing in the performance of invalid contract.—Fox v. 
Jones, N. Dak., 102 N. W. Rep. 161. 

39. CONTRACTS—For Benefit of Third Persons.—Where 
one for consideration agreed with another to pay the 
future balance of his open account to a third person, the 
promisor held liable to pay the balance found due. 
—Runkle & Fouse v. Kettering, Iowa, 102 N. W. Rep. 142. 

40. CONTRACTS — Parent and Child. — Transaction by 
which an old man gave up a large part of his property 
to a dismissal of guardianship proceedings, groundless 
in point of law, held entered into under duress.—Foote 
v. De Poy, Iowa, 101 N. W. Rep. 112. 

41. ConTRACTS—Usury, Building and Loan Associa- 
tions.—A contract within the scheme ofa building and 
loan association, authorized by the laws of the state 
under which the association was chartered, is not us- 
urious.—Collins y. Citizens’ Bank & Trust Co., Ga., 49 8. 
E. Rep. 594. 

42. CORPORATIONS—Consolidation, Contract of Sub- 
scription.— Promise of promoter of consideration of cor- 
porations held part of consideration of contract of sub- 
scription, so that adefaultin that respect vitiated the 
contract.—Audenried v. East Coast Mill. Co., N. J.,59 
Atl. Rep. 577. 

43. CORPORATIONS — Shares of Stock, Personalty. 
—Shares of stock are personal estate, and a species of 
incorporeal property. — Lipscomb’s Adm’r vy. Condon, 
W. Va., 49 S. E. Rep. 392. 

44. CORPORATIONS—Stock Assessments.—In an action 
by trustee in bankruptcy to recover assessment levied 
on stock of bankrupt corporation, evidence held to show 
that defendant was not bona fide purchaser of the stock 
without notice that it was assessable.—Campbell v. Mc- 
Phee, Wash., 79 Pac. Rep. 206. 

45. Costs — Apportionment, Where a Decree Partially 
Reversed.—_Where a decree is partially reversed, the 
costs may be ordered paid as the reviewing court may, 
in its discretion, determine to be proper and just.—Day 
v. Davis, Ill., 72 N. E. Rep. 682. 

46. CouRTS—Appealable Orders.—An order of court re- 
fusing to vacate mere written requests to the clerk of 
the court for dismissal of an action filed among the pa- 
pers in the case is not appealable.—Alpers vy. Bliss, Cal., 
79 Pac. Rep. 171. 

47. CouRTS—Assault, Action for Damages.—If the con- 
duct of the parties toa mutual combat constitutes a 
breach of the criminal law, the consent of either one to 
the fight does not deprive him of his civil remedy 
against the other.—McNeil v. Mullin, Kan.,79 Pac. Rep. 
168. 

48, COVENANTS—Conveyance of Kight of Way.—a cove- 
nant in conveyance of land for a right of way, in which 
the railroad agreed to make a farm crossing for the 
grantors, imposed on the railroad the duty of erecting 
approaches to the crossing.—Pittsburg,C., C. & St. L. 
Ry. Co. v. Wilson, Ind., 72 N. E. Rep. 666. 





49, CRIMINAL TRIAL — Admissibility of Warrant.— A 
criminal warrant is not inadmissible because it is not 
accompanied by an affidavit such as would authorize its 
issuance.—Hilburn vy. State, Ga., 49 S. KE. Rep. 318. 


50. CRIMINAL TRIAL—Arraignment.—A defendant in a 
misdemeanor case cannot be arraigned or plead in 
his absence, where the punishment may be by fine or 
imprisonment.—Wells v. Terrell, Ga., 49S. E. Rep. 319. 


51. CRIMINAL TRIAL—Defense, Elaborate Presentation 
—If accused desired a more elaborate presentation of 
the defense, a timely written request should have’ been 
made.—Taylor v. State, Ga., 49 S. E. Rep. 303. 


52. CRIMINAL TRIAL — Embezzlement. — Entries made 
by clerks in the books of a corporation without the 
knowledge or consent of its president held inadmissible 
to show the president’s alleged misappropriation of 
funds of a taird person.—State v. Carmean, Iowa, 102 N. 
W. Rep. 97. 

53. CRIMINAL TRIAL — Instruction as to Impeached 
Testimony.—Failure to charge as to the impeachment of 
witnesses, inthe absence of a request, is not cause for 
new trial.—Phillips v. State, Ga., 49 S. E. Rep. 290. 

54. CRIMINAL TRIAL—Larceny.—A judge may define 
the elements of an offense, and instruct the jury that if 
they find thatthe facts constituting these elements are 
established they may find defendant guilty.—Blumen- 
thal v. State, Ga., 49 S. E. Rep. 597. 


55. CRIMINAL TRIAL—Murder, Cross-Examination.— 
Counsel on appeal ina tria! for murder is bound by the 
record as to objections made by him.—People v. Rimieri, 
N. Y.,72 N. E. Rep. 1002. 

56. CRIMINAL TRIAL—Rape, Age of Defendants.—On an 
issue as to the age of defendant, in a prosecution for rape 
without force, testimony as to his appearance, by per- 
sons who have seen him, is admissible; but the jury 
cannot fix his age merely by looking at him.—Wistrand 
v. People, Ill., 72 N. E. Rep. 748. 


57. CRIMINAL TRIAL—Right to Allege Error.—Where 
accused objected to a witness’ answer as a conclusion, 
he was not entitled to complain on appeal that the ques 
tion was objectionable as leading.—Delahoyde v. People, 
Ill., 72.N. KE. Rep. 732. 

58. CUSTOMS AND USAGES—Effect Over Terms of Con- 
tract.—Custom existing in San Francisco between ship- 
pers and shipowners, requiring a consignee to designate 
a berth for discharge of cargo, cannot prevail over terms 
of contract, requiring delivery of coal at wharf and on 
wharf in Honolulu.—Moore v. United States, U. 8. S. C., 
25 Sup. Ct. Rep. 202. 

59. DAMAGES— Character of Injury.—In pleading the 
character of an injury, it is not necessary to give a cata- 
logue of every subordinate result flowing therefrom.— 
Cudahy Packing Co. v. Broadbent, Kan., 79 Pac. Rep. 
126. 

60. DEAD BoDIES—Action for Mutilation.—In the ab- 
sence of a surviving spouse, a son is the rightful custo- 
dian of the dead body of a parent.—Kerber vy. Patek, 
Wis., 102 N. W. Rep. 40. 


61. DEDICATION—Obstruction of Highway.—In suit to 
compel removal of obstructions from alleged highway, 
evidence held insufficient to show acceptance of way by 
the public prior to the withdrawal of the donor’s offer 
to dedicate.— McKenzie v. Haines, Wis., 102 N. W. 
Rep. 33. : 

62. DEEDS—Parent and Ghild.—A conveyance of land 
from mother to daughter held to be supported by a suflti- 
cient consideration, and free from infirmities on the 
ground of fraud and undue influence.—Rixey v. Rixey, 
Va., 49S. E. Rep. 586. 

63. DESCENT AND DISTRIBUTION — Widow’s Right of 
Election.—The right of insane widow to a child’s share 
in her husband’s estate depends upon her election so to 
take within one year after administration, under Civ. 
Code 1895, § 4689, subd. 3.—Lagrange Mills v. Kener, Ga., 
49 S. E. Rep. 300. 
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64. DIvORCE—Desertion.—A divorce cannot be ob- 
tained by the husband in New Jersey for a desertion of 
the wife in New York, unless the desertion continues for 
two years after the husband moves into New Jersey.— 
Brand vy. Brand, N. J., 59 Atl. Rep. 570. 


65. DIVORCE—Support ot Child.—Neither divorced wife 
nor child committed to her custody has any right of action 
on account of the husband’s duty to support the child, 
until that duty is neglected.—Foote v. De Poy, Iowa, 102 
N. W. Rep. 112. 

66. ELECTION OF REMEDIES—Sale of Cattle.—A seller 
of cattle, after bringing an action for the price, can 
amend his petition, so as to claim damages for breach 
of the contract.—Redhead Bros. v. Wyoming Cattle Inv. 
Co., Iowa, 102 N. W. Rep. 144. 

67. ELECTRICITY—Accident to Fireman.—A member of 
a truck company, hoisting a ladder with metallic corners 
against an electric light wire, cannot complain that he 
was injured because the wires were not properly insu- 
lated.—New Omaha Thomson-Houston Electric Light 
Co. v. Anderson, Neb., 102 N. W. Rep. 89. 


68. EMINENT DOMAIN —Condemnation Proceedings.— 
Where a railroad condemns the whole ofa dedicated 
street, the abutting owner is entitled to compensation 
for the full value of the land taken.—Suffolk & C. Ry. Co. 
v. West End Land & Improvement Co., N. Car., 49 S. E. 
Rep. 350. 

69. Equiry—Master’s Report, Charges. —A charge of 
$125.20 by a master for taking testimony and reaching a 
conclusion as to the amount of attorney’s fees tobe al- 
lowed under a deed of trust held excessive.—Healy v. 
Protection Mut. Fire Ins. Co., Ill., 72 N. E. Rep. 678. 


70. Equity—Parties. —In equity, the chancellor has 
power to allow necessary parties to be made at any time 
before final decree.—Camp Phosphate Co. v. Anderson, 
Fla., 37 So. Rep. 722. 

71. ESTOPPEL — Fraudulent Conveyances. — A subse- 
quent conveyance to a father, after his warranty deed to 
a child, cannot be relied on by him as color of title, nor 
by any person claiming in privity with his estate.—Jones 
vy. Jones, Ill., 72 N. E. Rep. 695. 

72. EviIp NCE—Ancient Deeds. — Recitals of heirship 
and widowhood in deeds upwards of 30 years old, under 
which possession has been continuously held, are ad- 
missible against strangers to the title.—Wilson vy. Braden, 
W. Va., 49S. E. Rep. 409. 

73. EVIDENCE — Carriers, Failure to Deliver Money 
Consigned.—In an action against an express company 
for a failure to deliver money consigned, evidence of the 
good moral character of its employees was inadmissible. 
—Bank of Irwin v. American Express Co., Iowa, 102 N. 
W. Rep. 107. 

74, EVIDENCE—Conclusions of Witness.— A hypothet- 
ical question to an experienced locomotive engineer as 
to how far a headlight could be seen was not objection- 
able as calling for a conclusion.—Southern Ry. Co. v, 
Bonner, Ala., 37 So. Rep. 702. 

75. EVIDENCE—Condemnation Proceedings, Damages. 
—On proceedings by a railroad company for the con- 
demnation ofa right of way, evidence considered, and 
held to warrant the damages awarded.—Chicago & M. 
Electric R. Co. v. Diver, Ill., 72 N. E. Rep. 758. 

76. EVIDENCE—Issue of Ownership in Condemnation 
Proceedings —In condemnation proceedings, the issue 
of ownership of land is preliminary to the submission of 
the question of damages to the jury, and 1s to be deter- 
mined before the jury is impaneled to assess the dam- 
ages.—Chicago & M. Electric R. Co. v. Diver, Ill., 72 N. E. 
Rep. 758. 

77. EVIDENCE — Jadicial Notice, Fencing Railroad 
Tracks.—Judicial notice cannot be taken that the right 
of way of railroad companies are fenced as the track is 
constructed.—Chicago & M. Electric R. Co. v. Diver, IIl., 
72 N. E. Rep. 758. 

78. EVIDENCE—Personal Injuries, Defective Hearing.— 
In a personal injury suit, evidence that plaintiff’s hearing 





was not a subject of general discussion in the neighbor- 
hood where he resided is inadmissible.—Union Pac. Ry. 
Co. v. Hammerlund, Kan., 79 Pac. Rep. 152. 

79. EVIDENCE — Prima Facie Case.— A prima facie 
case cannot prevail, if rebutted, or the contrary isshown 
by competent proof.—Wathen Vv. Allison Ditch Dist. No 
2, Ill., 72 N. B. Rep. 781. 

80. EVIDENCE—Value of Land.—In a proceeding to 
condemn land for a right of way,a tax list is ‘inadmis- 
sible to show the value of the land.—Suffolk & C. Ry. Co. 
v. West End Land & Improvement Co., N. Uar., 498. E. 
Rep. 350. 

$1. ExXtcuTION—Chattel Mortgages, Deed of Trust.— 
Where a deed of trust is given on personalty to secure a 
debt, subsequent execution creditors may force such 
property to sale; the proceeds to be first applied to the 
trust lien.—Bartles & Dillon v. Dodd, W. Va., 49 8. E. 
Rep. 414. 

82. EXECUTORS AND ADMINISTRATORS — Appealable 
Decree.—A decree in a suit by an executor against dev- 
isees to administer the assets on areport of debts by a 
commissioner, which subjects its lands to their pay- 
ment, is appealable within two years.—Trail v. Trail, W. 
Va., 49S. E. Rep. 431. 

83. EXECUTORS AND ADMINISTRATORS—Legacies, Con- 
version of Assets.—In the absence ofany directions ina 
will the residuary legatee may insist on the conversion 
of the assets into money, but any legatee may accept 
securities in satisfaction of his legacy.—Macy v. Mer- 
cantile Trust Co., N. J.,59 Atl. Rep. 586, 

84. EXECUTORS AND ADMINISTRATORS—Payment, Effect 
of.—After judgment of appellate court reinstating order 
of court below for payment of installments on a mort- 
gage into court pending the determination of rights of 
party claiming to be an heir, mortgagor cannot discharge 
his liability by obtaining order from lower court for 
withdrawal of his deposit to pay assignee of mortgage.— 
Sixto v. Sarria, U. 8. S. C., 25 Sup. Ct. Rep. 186. 


85. EXECUTORS AND ADMINISTRATORS—Rights of De- 
ceased Partner’s Widow.—The widow and minor child- 
ren of a deceased partner are entitled toa year’s sup- 
port only in what remain of his interest after payment 
of partnership liabilities —Wood v. Brown, Ga., 49 8. E. 
Rep. 295. 

86. EXECUTORS AND ADMINISTRATORS—Rights of Re- 
mainderman.—Where, under the executor’s assent to a 
devise for life, with remainder over, the remainderman, 
after the death of the life tenant, becomes entitled to 
possession, the land is no longer subject to sale to pay 
debts of the estate.—Watkins vy. Gilmore, Ga., 49 S. E. 
Rep. 598. 

87. EXECUTORS AND ADMINISTRATORS—Services Rend- 
ered, Quantum Meruit.— Where a father employs another 
to care for his invalid son until the latter’s death, and 
the father dies before the son, the person employed has 
aclaim on quantum meruit for the services performed 
against the father’s estate.—Moore v. Smith, Ga., 49 8. E. 
Rep. 601. ;. 

88. FEDERAL CouRTS—Distinction Between Writ of Er- 
rorand Appeal.—Writ of error, notappeal, is the proper 
method of obtaining a review in supreme court of judg- 
ment of supreme court of Oklahoma, affirming a judg- 
ment sustaining a demurrer to and dismissing petition 
in action for false imprisonment.—Comstock v, Eagle- 
ton, U.S. 8. U., 25 Sup. Ct. Rep. 210. 

89. FEDERAL CouRTS—Error to State Court.—Neither 
petition for rehearing, nor for writ of error, nor as- 
signments of error, nor certification of briefs by the clerk 
of state court, can cure failure of record to show thata 
federal question was raised and decided.—Harding v. 
People of State of Illinois, U. 8.8. C., 25 Sup. Ct. Rep. 
176. 

90. FEDERAL CourTs—Jurisdiction in Issue.—Denial 
of motion to remaud a cause removed from state court 
does not present question of federal court’s jurisdiction, 
so as to sustain a direct appeal to federal supreme 
court, under Act March 3, 1891, ch. 517, § 5, 26 Stat. 827, 
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U. S. Comp. St. 1901, p. 549.—Courtney v. Pradt, U. 8. 8S. 
C., 25 Sup. Ct. Rep. 208. : 

91. FORGERY—Sufliciency of Information.—In an in- 
formation for forgery, it was not necessary to set out 
that a particular amount in money or goods had been 
fixed in the order falsely made forthe payment of goods, 
—State v. Alexander, La., 37 So. Rep. 711. 

92, FRauD—Vendor and Purchaser.—Where a vendee 
of land was deceived by false representations of the 
vendor that the land was not incumbered, held, that he 
could recover for the deceit.—Hahl v. Brooks, Ill., 72 N. 
KE. Rep. 727. 

93. FRAUDS, STATUTE OF—Contract for Benefit of Third 
Person.—In an action for the price of goods sold and de- 
livered to one other than the defendant, certain evidence 
held not to conclusively show that the sales were not 
made in reliance on defendant’s promise to pay for 
them.—Runkle & Fouse v. Kettering, Iowa, 102 N. W. Rep. 
142. 

94. FRAUDS, STATUTE OF—Necessity of Pleading.—The 
statute of frauds held required to be pleaded to be 
available.—Livingstone v. Murphy, Mass.,72 N. E. Rep. 
1012. 

95. FRAUDS, STATUTE OF—Part Performance.—Payment 
of the purchase price in whole or in part is not a sufti- 
eient part performance of an oral agreement to convey 
lands to take same out of the statute of frauds.—Cham- 
berlain v. Abrams, Wash., 79 Pac. Rep. 204. 

96. FRAUDS, STATUTE OF—Relief in Equity.—Courts 
of law and equity must regard wrong, so called, which is 
not remediable because of the statute of frauds, as not 
wrong within the maxim, “There is no wrong without a 
remedy.’’— Rowell v. Smith, Wis., 102 N. W. Rep. 1. 

97. FRAUDS, STATUTE OF—Sale of Land, Oral Agree- 
ments.—The statute of frauds in reference to oral agree- 
ments for the sale of interests in land does not affect an 
agent’s right to compensation for selling land pursuant 
to oral instructions.—Hancock vy. Dodge, Miss., 37 So. 
Rep. 711. 

98. FRAUDULENT CONVEYANCES — Subsequent Cred- 
itors.—Where a conveyance is alleged to be in fraud of 
creditors, only the creditors whose claims existed when 
the conveyance was made can avoid the conveyance. 
—Chicago Daily News Co. v. Siegel, Ill., 72 N. E. Rep. 810. 

99. GARNISHMENT—Assignment for Creditors.—A cred- 
itor ofan insolvent corporation held not entitled to 
reach by garnishment a sum assigned by the corporation 
for the benefitof creditors. Laws 1897, {p, 742, ch. 334, § 
2; Rev. St. 1898, § 1694.—Gilbert Paper Co. v. Whiting 
Paper Co., Wis., 102 N. W. Rep. 20. 

100. HOMESTEAD—Title of Decedenht.—Where a father 
conveys property toachild, and with her consent re- 
sides on the land after his subsequent marriage, making 
improvements thereon, his widow acquired no home- 
stead interest therein.—Jones v. Jones, Ill., 72 N. E. 
Rep. 695. 

101. HOMICIDE—Evidence, Stained Garments.—To ad- 
mit evidence ofan analysis of stainson the garment 
of a defendant, accused of murder, the identity must 
first be established, and afterwards that it has not been 
tampered with.—State v. McAnarney, Kan., 79 Pac. Rep. 
137. 

102. HomMIcipE—Intent to Kill—Where one shoots 
with intent to kill an intended victim, it is immaterial, 
on a prosecution for killing a different person, whether 
he saw the person who was killed by the shot when he 
fired.—Gater v. State, Ala., 37 So. Rep. 692. 


102. HomictpE—Threats, as a Justification.—Threats 
alone will not justify a killing, but may be considered nm 
connection with any overt act of the deceased at the time 
of the killing.—Taylor vy. State, Ga., 49 S. E. Rep. 303. 


104, INFANTS—Loan to Minor, Necessaries.—A crditor, 
having made a loan to a minor to enable him to redeem 
his land from mortgage foreclosure, held not entitled to 
alien thereon for the amount so loaned.—Banrton y. 
Anthony, Oreg., 79 Pac. Rep. 185. 





105. JUDGMENT—Clerk of Court, Powers.—The clerk of 
the circuit court has no judicial power ,and cannot enter 
a decree dismissing a bill after the court has sustained 
demurrers thereto.—Livingston County Building & Loan 
Assn. v. Keach, Ill., 72 N. E. Rep. 769. 


106. JUDGMENT—Decision of Sister State.—In foreclos- 
ure in sister state, where a return of order of sale shows 
a deficiency, on motion for deficiency judgment, where 
limitations are not pleaded, they will be deemed waived. 
—Blumile v. Kramer, Okla., 79 Pac. Rep. 215. 


107. JUDGMENT—Res Judicata.—Where a person not a 
party to an action be liable to a party therein, if the 
latter’s claim or defense shall failand such person has 
notice, he will be bound by the result.—Rowell v. Smith, 
Wis., 102 N. W. Rep. 1. 

108, JUSTICES OF THE PEACE—Jurisdiction, After Cause 
is Transferred.—A justice having transferred a cause to 
the district court, the defendant was not required to take 
notice of further proceedings before the justice.—Schiele 
v. Thede, Iowa, 102 N. W. Rep. 133. 


109. LANDLORD AND TENANT—Written Lease, Parol 
Agreement.—An oral agreement for the furnishing of 
additional steam heat, made before a renewal, held not 
to entitle the tenant to such heat free of cost after re- 
newal by a lease silent in that respect.—Slack v. Knox, 
Ill., 72 N. E. Rep. 746. 

110. LIFE INSURANCE—Suicide.—If a person does not 
understand the consequences of the act when taking his 
own life, he does not commit suicide, within a benefit 
certificate, making it void if death js so caused.—Knapp 
vy. Order of Pendo, Wash., 79 Pac. Rep. 209. 


111. MANDAMUS—Teacher’s Salary.—Refusal of school 
board to draw warrant for salary of teacher held to 
entitle the teacher to resort to mandamus.—State v. Mc- 
Quade, Wash., 79 Pac. Rep. 207. 

112. MASTER AND SERVANT—Assumed Risk.—A servant 
held not entitled to recover for injuries caused by his 
selection of a hazardous, instead of a safe, method 
equally available.—Illinois Cent. R, Co. v. Swift, Illl., 72 
N. E. Rep. 737. 

113. MASTER AND SERVANT—Automatic Couplers.—Lo- 
comotives are embraced by the words “‘any car,” in Act 
March 2, 1893, cb. 196, § 2, 27 Stat. 531 (U. S. Comp. St. 1901, 
p. 3174), prohibiting carriers from using any car in inter- 
state commeree not equipped with automatic couplers.- 
—Johnson v. Southern Pac.Co.,U.S. 8S. C., 25 Sup. Ct. 
Rep. 158. 

114. MASTER AND SERVANT—Fellow Servants.—An em- 
ployee cannot recover for injuries resulting from negli- 
gence of a fellow servant.—McRhea v. Hood Rubber 
Co., Mass., 72 N. E. Rep. 1015. 

115. MASTER AND SERVANT—Fellow Servants, Scope of 
Employment.—Where the injured employee was acting 
within the scope of his authority, an instruction is 
properly refused that plaintiff could not recover if his 
position when injured was unauthorized.—Young y. 
O’Brien, Wash., 79 Pac. Rep. 211. 

116. MASTER AND SERV ANT—Knowledge of Increased 
Hazard.—Knowledge of the increased hazard resulting 
from the dangerous proximity to the rails of a railway 
scale box held not imputable to a switchman.—Texas & 
P. Ry. Co. v. Swearingen, U.S. S. C., 25 Sup. Ct. Rep. 164. 

117. MASTER AND SERVANT—Negligence, Review.—In 
an action against a railroad, where it introduced evi- 
dence to rebut the presumption of negligence, but this 
evidence was contradicted, and warranted a verdiet for 
plaintiff, it was not error to overrule acertiorari. — 
Southern Ry. Co. v. Rollins, Ga., 49 8. E. Rep. 290. 


118. MASTER AND SERVANT—Railroads, Negligence.— 
In action for death of a servant, owing to the master’s 
negligence, held, that the doctrine of “‘last clear chance” 
was not applicable as against defendant.—Holland yv. 
Seaboard Air Line Co., N. Car., 49 8S. E. Rep. 359. 


119. MINES AND MINERALS—“Grub-Stake’”’ Agreement. 
—The rule requiring a plaintiff, seeking to establish a 
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trust in real property contrary to the express terms ofa 
deed, to make out his case beyond a reasonable doubt, 
does not apply where a party to ‘‘grub-stake” agree 

ment seeks to establish atrustin mining claims.—Mor- 
row V. Mathew, Idaho, 79 Pac. Rep. 196. 

120. MINES AND MINERALS - Validity of Mining Claim.— 
Requirement of Ann. Codes Mont., § 3612, as to declara- 
tory statement in locating a mining claim, is not invalid 
as conflieting with congressional legislation regulating 
location of claims.—Butte City Water Co. y. Baker, U. 
S. 8. C., 25 Sup. Ct. Rep. 211. 

121. MORTGAGES — Deed Absolute. —In an action to 
declare a deed absolute in form a mortgage, explanation 
by the grantee of the retention of possession by the 
grantor held not to overcome admissions by declara- 
tion and conduct on the part of the grantee.—Husey v. 
Husey, W. Va., 49 S. E. Rep. 367. 

122. MORTGAGES—Quit Claim Veed, Notice to Third 
Person.—The grantee ina quit claim for value without 
notice held to take free from equity of third person to a 
mortgage from the grantor.—Livingstone v. Murphy, 
Mass., 72 N. K. Rep. 1012. 

123. MORTGAGES — Sufficiency Judgment. — Where a 
statute of a sister state providing for entry of deficiency 
judgment is repealed, but with a saving clause, any 
action pending or cause which has accrued is not 
affected.—Blumle v. Kramer, Okla., 79 Pac. Rep. 215. 

124. MUNICIPAL CORPORATIONS—Fireworks in Street.— 
Exhibition of fireworks in public street may be found a 
nuisance as a matter of fact.—Landau y. City of New 
York, N. Y., 72 N. E. Rep. 631. 

125, MUNICIPAL CORPORATIONS—Local Improvement, 
Assessinent.—A system of sewers in certain streets of the 
city and a sewerage pumping station constituted a local 
improvement, for which a special assessment may prop- 
erly be levied —Fisher vy. City of Chicago, IIL.,72 N. E. 
Rep. 680. 

126. MUNICIPAL CORPORATIONS— Local Improvement, 
Resolution of Board. — A resolution ordering the im- 
provement of an alley, which sets forth the locality of 
the improvement and how it is to be made, is sufficient, 
without stating the width of the alley.—Jones v. City of 
Chicago, Ill., 72 N. E. Rep. 798 

127. MUNICIPAL CORPORATIONS—Vacation of Streets.— 
Where a street is vacated the owners of the fee become 
entitled to use the property, without regard to the 
former servitude imposed upon it.—Marietta Chair Co. 
v. Henderson, Ga., 49 S. E. Rep. 312. 

128. NEGLIGENCE—Railroads, Person on Track.—W here 
plaintiff alleges anumber of negligent acts on the part 
of defendant, it is sufficient if defendant’s liability is 
shown by establishing the commission of one or more of 
such acts.—Savannah, F. & W. Ry. Co. v. Evans, Ga., 49 
S. E. Rep. 308, 

129. NEGLIGENCE — Setting Fire.— Fire can only be 
rightfully set out in the removal of rubbish after every 
reasonable precaution has been taken to prevent dam- 
age to the property of others.—Harris v. Savage, Kan., 79 
Pac. Rep. 113. 

130. PARENT AND CHILD—Gift of Land.— As between 
father and son, the mere physical fact of possession by 
the son of land, the title to which is inthe father, held 
not of itself conclusive of a gift.—Holsberry v. Harris, 
W. Va., 498. E. Rep. 404. 

131. PAYMENT—Application.—Where a creditor had a 
claim against a husband and his wife, and the husband 
applied certain money on his debt, the wife cannot re- 
cover the same of the creditor and have it applied on her 
debt.—Tanner vy. Lee, Ga., 49 8. E. Rep. 592. 

32. PERPETUITIES—Charitable Bequests.—Bequest of 
a fund to executors, to be transferred by them to a cor- 
poration to be organized for charitable purposes, held 
not a gift to the corporation directly.—Codman y. Brig- 
ham, Mass.,72 N. E. Rep. L008, 

33. PRINCIPAL AND AGENT — Authority to Sell on 
Credit.—Where a purchaser is charged with notice that 












an agent is only authorized to sellfor cash, a sale on 
credit may be treated as void by his principal.—Whitley 
v. James, Ga., 49 8. E. Rep. 600. 

134. PRINCIPAL AND, AGENT—Memorandum on Back of 
Note.—Memorandum onthe back of a note that on payee’s 
death the maker should expend any balance for funeral 
expenses, etc., held to create an agency, which never be- 
came operative.—Moore y. Weston, N. Dak.,103 N. W. 
Rep. 163. 

135. PRINCIPAL AND SURETY—Action Between Sureties, 
Measure of Liability.—In an action against a co-surety 
for contribution, the measure of liability is the amount 
of principal and interest paid for him, with interest 
thereon from the date of payment —Weimer, Wright & 
Watkins v. Talbot, W. Va., 49S. E. Rep. 871. 


138, PRINCIPAL AND SURETY—Sheriffs, Official Bond.— 
Sureties on an official bond, regular on its face, who de- 
liver it to the principal, are estopped to assert the wantof 
authority of the principal to deliver it to the obligor.— 
Baker County v. Huntington, Oreg., 79 Pac. Rep. 187. 

137. PRISONS—Commissioners, Action by Majority.—A 
meeting of the board of state prison commissioners can 
be iawfully held by a majority of the board without 
notice to a member of the board who is beyond the jur- 
isdiction of the state.—Akley v. Perrin, Idaho, 79 Pac. 
Rep. 192. 

138, PUBLIC LANDS—Application for Purchase.—An ap- 
plication for the purchase of school lands is properly 
rejected, where at the time the application is made the 
records of the commissloner’s office show they have been 
sold to another person.—Bradford v. Brown, Tex., 848 
W. Rep. 392. 

139. QUIETING TIrLE—Tax Deed.—A suit to cancel al- 
leged fraudulent decrees and deeds as a cloud on title 
cannot be maintained by those having no present in- 
terest in or title to the land.—Stockton v. Craig, W. Va., 
49 8, E. Rep. 386. 

140. QUO WARRANTO—Election Contest.—In quo war- 
ranto in election contest, it is necessary to submit to the 
jury only the questions as to how many legal votes were 
cast for the relator and how many for defendant.—State 
v. Rosenthal, Wis., 102 N. W. Rep. 49. 

141. RAILROADS — Defective Culverts. — Failure of a 
railroad company to make sufficient culverts in an em- 
bankment on lands subject to such overflow held negli- 
gent construction, making the company liable for result- 
ing damages.—Uhl v. Ohio River R. @o., W. Va.,498 
E. Rep. 378. 

142. RAILROADS—Open Gates at Crossing.—Open gates 
ata public crossing are an aflirmative assurance to a 
traveler that his safety will not be imperiled in crossing 
by the descent of a gate arm.—Sager v. Atchison, T. & 
8S. F. Ry. Co., Kan., 79 Pac. Rep. 132. 

148. RAILROADS—Personal Injury, Erroneous Treat- 
ment by Physician.— A person injured by the negligence 
of another, who uses reasonable care in the employment 
of a physician may recover for the entire injury suffered, 
notwithstanding a mistake in the treatment adopted by 
the physician employed.—Chicago City Ry. Co. v. Saxby, 
Ill., 72 N. EK. Rep. 755. 

144. RAILROADS—Spark Arresters.—It is the duty of a 
railroad company to equip its engines only with such 
spark arresters as are in general use.—Bottoms v. Sea- 
board Air Line Ry., N. Car., 49S. E. Rep. 348, 

145. Rror—What Constitutes.—To constitute a riot, 
there must be acommon intent on the part of two or 
more persons to do an unlawful aet, and concert of ac- 
tion in furtherance of sueh intent.—Jemley vy. State, Ga., 
49 S. E. Rep. 292. 

146. ROBBERY—Instructions.—Under an information 
charging robbery in the first degree, it is not error to 
omit to charge asto any of the lower degrees of crime, 
when the evidence only shows the highest degree of 
crime charged.—State v. Clough, Kan.,79 Pac. Rep. 117. 


147, SALES—Implied Warranty of Fitness.—Where the 
seller of cattle knew that plaintiff was purchasing them 
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for breeding purposes, the purchaser was not bound to 
accept animals which were unsuitable for such purposes. 
—Redhead Bros. v. Wyoming Cattle Inv. Co., Iowa, 102 
N. W. Rep. 144. ; 

148. SALES—Performance, Effect of Usage.—Delivery 
and receipt of 4,634 tons of coal, under contract for 
“about 5,000 tons,” does not entitle the vendee to refuse 
a tender of the remaining 366 tons.—Moore v. United 
States, U. $. 8. C., 26 Sup. Ct. Rep. 202. 

149. SALES—Warranty, Latent Defects.—One putting 
up apples in cans for sale is a manufacturer, and there 
is an implied warranty that goods sold are free from 
latent defects.—Nixa Canning Co. v. Lehmann-Higgin- 
son Grocer Co., Kan., 79 Pac. Rep. 141. 

150. SHERIFFS AND CONSTABLES—Levy on Stranger’s 
Property.—Stranger toan execution, whose !property is 
levied on thereunder, when intermingled with the goods 
of the execution debtor, and who fails to make designa- 
tion, held not entitled to maintain replevin against the 
officer without a demand for return.—Greenburg v. 
Stevens, [1l., 72 N. E. Rep. 722. 

151. SHERIFFS AND CONSTABLES—Official Bonds.—Fail- 
ure of the county court to keep a record of filing an ap- 
proval of sheriff’s bond held not fatal to an enforcement 
of the bond, if actually given and accepted.—Baker 
County v. Huntington, Oreg., 79 Pac. Rep. 187. 

152. SPECIFIC PERFORMANCE—Sale of Land, Uncon- 
scionable Contract.—A contract for the sale of land so 
unconscionable that a petition by the vendee for specific 
performance should be dismissed on repayment of pur- 
chase money, with interest.— Wolford v. Steele, Ky., 848. 
W. Rep. 327. 

153, SUBROGATION—Assignment.—The right of as urety 
who has paid the debt to be subregated to the rights of 
the creditor against his co-sureties may be assigned.— 
Weimer, Wright & Watkins v. Talbot, W. Va., 49 S. E. 
Rep. 372. 

154. TAXATION—Presumption of Regularity.—It is pre- 
sumed that an assessment made by the board of review 
is regular, and one seeking to impeach it must affirm- 
atively show sufficient grounds for so doing.—Jn re 
Maplewood Coal Uo., Ill., 72 N. E. Rep. 786. 

155. TAXATION—Tax Collector, Failure to Settle.—A 
penalty of 6 per cent. for which a sheriff is liable for 
failure tocollect and pay over the taxes does not draw 
interest.—Fidelity & Deposit Co. of Maryland v. Logan 
County, Ky., 84S. W. Rep. 341. 

156. TRUSTEES—Sale of Property.—Where an executor 
was also trustee for the sale of property and the man- 
agement of the trust fund, a sale by him should be 
construed as made in his capacity as trustee and not as 
executor.—Dingman vy. Beall, Ill., 72 N. E. Rep. 729. 

157. TRESPASS—Title, Adverse Possession.—In an ac- 
tion for trespass, where plaintiff claims title by adverse 
possession, the burden is on him toshow continuous 
possession.—Monk vy. City of Wilmington, N. Car., 49 S. 
K. Rep. 345. 

158. TRIAL—Highways, Acceptance.—In suit to compel 
removal of obstructions from alleged highway, findings 
of fact held insufficient to sustain conclusions of law 
that the way had been accepted by the public.—McKen- 
ziev. Haines, Wis., 102 N. W. Rep. 33. 

159. TrRUSTS—Purchase of Land in Wife’s Name.—A 
resulting trust will not arise in favor of one paying a 
part of the purchase of land conveyed to another, unless 
it is shown that he paid some definite part of the con- 
sideration.—Onasch v. Zinkel, Ill.,72 N. E. Rep. 716. 

160. TRUSTS~—Quieting Title.—In a suit to remove a 
cloud from title, evidence that the premises were vacant 
two years before the bill was filed is insufficient to show 
that they were vacant atthat time.—Glos vy. Miller, IIL, 
72. N. KE. Rep. 714. 

161. TrRusTS—Resulting Trusts, Void Deeds.—Where 
the deed to a purchaser at execution sale is void, held, 
there isno resulting trustin her favor.—Livingstone v. 
Murphy, Mass.,72 N. E. Rep. 1012. 





162. TRUsTs—Sale by Trustee, Inadequacy of Price.— 
Sale of land by a trustee without necessity, at an inop- 
portune time, and at an inadequate price, held such mis 
conduct as tojustify the vacation of the sale at the in- 
stance of the cestuis que trust.—Dingman V. Beall, Ill., 72 
N. E. Rep. 729. 

163. TRUSTS—Transactions Between Parent and Child. 
—To authorize proof of a trust in favor of a fatherin 
lands conveyed to a son, facts, other than the payment 
of purchase money by the father, must be alleged.— 
Hoon v. Hoon, lowa, 102 N. W. Rep. 105. 

164. TRUSTS—Validity, Pleading.—In a suit to enforce 
an express trust, it was not necessary for the pleader to 
allege in his petition that it was in writing.—Eaton v. 
Barnes, Ga., 49 S. E. Rep. 593. 

165. VENDOR AND PURCHASER—Action for Price.—A 
vendee of land, who has been given possession under a 
contract calling for a title free from incumbrance, held 
not entitled to defend action for price on the ground of 
lack of title in the vendor.—Dunn vy. Mills, Kan., 79 Pac. 
Rep. 146. ° 

166. WATERS AND WATER COURSES—Railroads, Chang- 
ing Grade.—Act of wrongfully making fills and cutting 
ditches on plaintiff’s land in changing the grade ofa 
railroad held actionable as against the railroad and con- 
tractors.—Baltimore & O. 8. W. R. Uo. vy. Quillen, Ind., 72 
N.E. Rep. 661. 

167. WIx~Ls—Attestation. — Official certificate of vice 
consul at foot of will executed abroad, otherwise suffi- 
cient as an attestation, may be treated as such by dis- 
regarding his title appended to signature. — Keely v. 
Moore, U.S. 8. C., 25 Sup. Ct. Rep. 169. 

168. WILLS— Devise, Description of Injury.—Where a 
testator devised a farm, the erection of a dwelling house 
on a portion of it and the letting of such house held not 
to sever such house from the farm so as to render the 
devise inapplicable thereto.—Ackerman yv. Crouter, N. 
J., 59 Atl. Rep. 574. 

169. WILLS—Mental Capacity, Religious Beliefs.—A tes- 
tator’s belief in Swedenborgianism and his enthusiasm 
in the propagation of the faith are no evidence of mono- 
mania.—Scott v. Scott, Ill.,72 N. E. Rep. 708. 

170. WILLS -- Revocation by Remarriage.— Where a 
married woman made a will, and the husband died, and 
she subsequently remarried, the will was revoked, under 
Civ. Code 1895, § 3347.—McWhorter v. O’Neal, Ga., 49 8. E. 
Rep. 592. 

171. WILLS—Title of Trustee.—An executor, who is au- 
thorized by will to sell or release real estate at discre- 
tion, is vested with the fee in trust for the beneficiary 
named in the will.—Olcott v. Tope, Ill.,72 N. E. Rep. 751. 

172. WILLS—Verbal Wills.—The requirement that a 
verbal will must be made in the last sickness is satis- 
fied if the disease has progressed to such a point that 
testator expects to and is liable to die therefrom at any 
time.—Baird v. Baird, Kan., 79 Pac. Rep. 163. 

173. WITNESSES—Competency.—Competency of defend- 
ant as witness in suit to recover real estate and declare 
defendant trustee thereof held unaffected merely be- 
cause plaintiff was heir of defendant’s deceased gran- 
tor. —Camfield v. Plummer, Ill., 72 N. E. Rep. 787. 

174. WITNESSES—Cross-Examination.—On trial for a 
murder, where a witness had testified that he was a ser- 
vant of deceased, exclusion of evidence as to the terms 
of his employment was proper.—Taylor v. State, Ga., 49 
8. E. Rep. 303. 

175. WITNESSES—Impeachment.—A party may prove 
the material facts, though the effect of it is to directly 
contradict his own witness; but he cannot show his con- 
tradictory statements out of court.—Stout v. Sands, W. 
Va., 49S. E. Rep. 428. : 

176. WITNESSKS—Testamentary Capacity.—Where the 
evidence shows that the-yjury failed to discriminate be- 
tween peculiarities of the testator and the legal signifi- 
cance of the term ‘sound and disposing mind and 
memory,” their finding that he was of unsound mind will 
be set aside.—Jn re Randall, Me., 59 Atl. Rep. 562. 





